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The certificate of a benevolent society was payable to the executors for the 
benefit of a daughter of the insured. The by-laws provided that benefits 
were to be payable to dependent beneficiaries, and that upon surrender of 
the certificate a new one might be issued payable to such dependent ben- 
eficiaries as the insured might direct. 

Held, That the beneficiary could only be changed by a surrender of the certifi- 
cate. 

Where the insured by will divected his executors to pay his debts from the 
benefit in a certain case; to invest the proceeds for the benefit of his 
daughter, and in case of her death to divide them among certain parties. 
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He'd, That the insured could not dispose of the proceeds by will, the execu- 
tors could only collect the money and pay it over to the guardian of the 
daughter. 


Byriretp & Howxanp, for Appellant. 


Vixson Carter, for Appellees. 

Zouars, C. J. 

On the twenty-fifth day of August, 1884, the Royal Arcanum, 
whose principal office and supreme council are in Boston, issued to 
Charles D. Taylor, of Indianapolis, a certificate in these words :— 

RoyaL ARCANUM, BENEFIT CERTIFICATE. 

This certificate is issued to Charles D. Taylor, a member of Hoosier Council 
No. 394, Royal Arcanum, located at Indianapolis, Ind., upon evidence re- 
ceived from said council that he is a contributor to the widows and orphans’ 
benefit fund of this order, and upon condition that the statements made by 
him in his application for membership in said council, and the statements 
certified by him to the medical examiner, both of which are filed in the su- 
preme secretary’s office, be made a part of the contract ; and upon condition 
that the said member complies in the future with the laws, rules, and regula- 
tions now governing said council and fund, or that may hereafter be enacted 
by the supreme council to govern said council and fund. The conditions be- 
* ing complied with, the supreme council of the Royal Arcanum hereby promises 
and binds itself to pay out of its widows and orphans’ benefit fund, to Sam- 
uel Taylor and Martin V. McGilliard (executors), for the benefit of Anna 
Laura Taylor (daughter), a sum not exceeding three thousand dollars, in ac- 
cordance with and under the provisions of the laws governing the said fund, 
upon satisfactory evidence of the death of said member, and upon the sur- 
render of this certificate ; provided, that the said member is in good standing 
in this order at the time of his death, and, provided, also, that this certificate 
shall not have been surrendered by said member, and another certificate is- 
sued at his request, in accordance with the laws of this order. In witness 
whereof the supreme council of the Royal Arcanum has hereunto affixed its 
seal, and counsel this certificate to be signed by its supreme regent, and at- 
tested and recorded by its supreme secretary at Boston, Massachusetts, this 
twenty-fifth day of Angust, 1884. 

JouN HaskILu BuTuer, Supreme Regent. 

Attest: W. O. Rosson, Supreme Secretary. 

On the back of the certificate is this form: 

FORM OF CHANGE OF BENEFICIARY. 

Council No. —, R. A. To , Supreme secretary 8S. C. R. A.: I hereby 
surrender and return to the supreme council of the Royal Arcanum the writ- 
ten benefit certificate No. —, and direct that a new one be issued to me, pay- 


able to ’ 
[Seal of sub-council. } Mempber’s signature, 


Attest : ——————, Secretary. 
The Royal Arcanum is governed by a constitution and by-laws, 
section 2 and 3 of the by-laws being as follows :— 
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Sec. 2. Each member shall enter upon his application the name or names of 
the members of his family, or those dependent upon him, to whom he desires 
his benefits paid, subject to such future disposal of the benefit among his de- 
pendents as the member may thereafter direct, and the same shall be entered 
in the benefit certificate according to said directions, ete 

Sec. 3. A member may at any time, when in good standing, surrender his 
benefit certificate, and a new certificate shall thereafter be issued, payable to 
such beneficiary or beneficiaries dependent upon him as such member may di- 
rect, upon the payment of a certificate fee of fifty cents. 


On the twenty-second day of August, 1884, the day on which, as 
alleged in appellees’ answer, Taylor applied for the above certificate, 
he made his will. In that will he recited as a fact, that he had in 
his possession a policy of life insurance for $3,000, issued to him by 
the Royal Arcanum, and payable to Samuel Taylor and Martin V. 
McGilliard, his executors, for the benefit of his daughter, Anna 
Laura Taylor. In another item of the will the testator directed that 
in the event of his personal property being insufficient to pay his 
debts, the first interest or earnings of the life insurance fund should 
be applied to that object, the principal to remain intact. In another 
item he directed that after his death, the insurance fund should be 
collected by his “said administrators,” and safely invested in real-es- 
tate loans, and that the interest derived therefrom should be first 
used in the payment of his debts, and the remainder in the educa- 
tion of his daughter, Anna Laura, according to the best judgment of 
his “ administrators;” that in the event of his daughter being left 
motherless, the fund should be used for her benefit, in accordance 
with the judgment of his “administrators ;” and that, when she 
should arrive at the age of twenty-one years, the fund, with accumu- 
lated interest, should be paid to her. By another item of the will 
and codicil thereafter made, the testator directed that, in the event 
of the death of his daughter before arriving at the age of twenty- 
one years, the insurance fund should be given, and divided by his 
administrators, a certain portion to his wife, another portion to his 
father, another portion toa person neither related to nor depend- 
ent upon him, and still another portion to the American Baptist 
Home Mission Society. In another item appellees, Samuel Taylor 
and Martin V. McGilliard, were designated as the executors of the 
will. 

The assured and testator, Charles D. Taylor, died in February, 
1885. Subsequently appellees were appointed and duly qualified as 
executors of the will, and collected the insurance fund from the 
Royal Arcanum. Subsequent to the death of the testator, also, ap- 
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pellant was appointed guardian of the person and estate of the 
daughter, Anna Laura. In May, 1885, he filed his petition in the 
Marion circuit court, asking therein for an order upon the executors 
to pay over to him, as such guardian, the fund so collected by them 
from the Royal Arcanum. That petition, and the answer thereto by 
the executors state the facts substantially as above recited. The 
court overruled a demurrer to the answer, and held that the execu- 
tors were entitled to the fund, to be disposed of as the will directs. 
The question for decision is, shall the benefit-fund remain in the 
hands of the executors, to be managed, disposed of, and distributed 
as the will directs, or ought it to be turned over to the guardian as 
the absolute property of the daughter, Anna Laura Taylor? -Upon 
a fair construction of the certificate, the by-laws of the order are a 
part of the contract. Therefore, by accepting the certificate, the 
member Taylor obligated himself to comply with the by-laws, and 
agreed that payment should be made to the executors for the benefit 
of his daughter, unless the certificate should be surrendered by him, 
and another issued at his request, in accordance with the laws of the 
order. He, and all concerned, would have been bound by the by- 
laws, even though there had not been such a reference to them in the 
certificate. 

Benevolent associations, such as the Royal Arcanum appears to be, 
are in the nature of mutual insurance companies. Persons who be- 
come members of such associations, and accept certificates, are bound 
to take notice of the by-laws. They enter into and become a part of 
the contract the same as if they were written out in the certificate : 
Bauer vs. Sampson Lodge Knights of Pythias, 102 Ind., 262. What- 
ever rights beneficiaries have in life policies, they have by virtue of 
the contract between the imsurance company and the assured. In 
the case of an ordinary insurance policy, the rights of the beneficia- 
ries in the policy, and to the amount to be paid upon the death of 
the assured, is a vested right, vesting upon the taking effect of the 
policy. That right cannot be. defeated by the separate or the com- 
bined acts of the assured and insurance company, without the con- 
sent of the beneficiary: Harley vs. Heist, 86 Ind, 197, and 
authorities there cited ; Damron-vs. Penn Mut. Life Ins. Co., 99 
Ind., 478, and cases there cited. As in other cases, so here, what- 
ever right or power Taylor, the assured, had to and over the certifi- 
cate, was by virtue of the terms of the certificate, and the by-laws of 
the order, which, together, constituted the contract between him 
and the order; and whatever rights the beneficiary, Anna Laura, 
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had, or now has, to the fund to be and in this case paid upon the 
death of the assured, her father, she had and has by virtue of the 
same contract. It should be observed that the Royal Arcanum is 
not a domestic corporation, and hence not affected by section 3,858 
of our statute (Rev. St., 1881) : Presbyterian Mut. Assur. Fund vs. 
Allen, 106 Ind., 593. 

If, then, the Royal Arcanum were to be treated as an ordinary life 
insurance company, and the certificate as an ordinary life policy, it 
would be clear that Taylor, the assured, had no authority, by will or 
otherwise, to change fhe beneficiary, nor in any way affect her rights 
without her consent. For many, and indeed for most, purposes, 
mutual benefit associations are insurance companies, and the certifi- 
cates issued by them are policies of life insurance, governed by the 
rules of law applicable to such policies. There are, however, some 
essential differences usually existing between the contracts evi- 
denced by such certificates and the ordinary contract of life insur- 
ance: Presbyterian Mut. Assur. Fund vs. Allen, supra; Elkhart 
Mut. Aid Benev. & Relief Ass’n vs. Houghton, 103 Ind., 286; Bauer 
vs. Samson Lodge Knights of Pythias, supra. 

The most usual difference is the power on the part of the assured 
in mutual benefit associations to change the beneficiary. But, as in 
either case the rights of the beneficiary are dependent upon and 
fixed by the contract between the assured and the company or asso- 
ciation, there seems to be no reason why the assured should have 
any greater power to change the beneficiary in one case than in the 
other, except as that power may be inherent in the nature of the 
association, or is reserved to him by the constitution or by the laws 
of the association, or by the term of the certificate. In the case be- 
fore us the right and power of the assured, Taylor, to change the 
beneficiary, was reserved to him by the by-laws of the order, and rec- 
ognized in the certificate. Because of that reservation the benefici- 
ary, Anna Laura, did not have a right in and to the certificate, and 
the amount to be paid upon the death of the assured vested in such 
a sense that it could not be defeated. But it would be saying too 
much to say that she had no rights. She was the beneficiary 
named in the certificate. The executors, so far as shown by the 
terms of the certificate, had no rights at all, either in or to the 
amount to be paid by the association. So far as shown by that cer- 
tificate, they were mere trustees to collect the amount for the use 
and benefit of the real beneficiary, Anna Laura. So long as the 
contract remained as executed, she had the right of a beneficiary, 
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subject to be defeated by a change of the beneficiary by the assured. 
So long as the certificate remained as executed, the assured had re- 
served to himself the power to change the beneficiary, and that was 
the extent of his right in or power over the certificate, or the amount 
agreed to be paid at his death. He had no interest in or to either 
the certificate or the amount agreed to be paid that would have 
gone at his death to his personal representatives. By virtue of the 
by laws and the certificate which, as we have seen, constituted the 
contract between him and the Royal Arcanum, he had power to 
change the beneficiary. That same contracf fixed the mode and 
manner in which that change might be made. And we think that, 
taking the by-laws and certificate together, the mode and manner of 
changing the beneficiary was fixed as definitely, and was as binding 
upon the assured, as was the right to make such change binding 
upon the association and the beneficiary. In other words, under 
the contract, the assured had a right to change the beneficiary, pro- 
vided he made the change in the manner provided in the contract. 
The agreement was that he might change the beneficiary by surren- 
dering the certificate, and taking another payable to such beneficiary 
** dependent upon him,” as he might direct. In that contract Anna 
Laura, the beneficiary, had such an interest as that she had and has 
the right to insist that, in order to cut her out, the change of bene- 
ficiary should be made in the manner provided in the contract. The 
contract clearly contemplated that the change should be made and 
perfected by the assured during his lifetime. 

It was not contemplated that he might make such a change by 
will, of which neither the association nor the beneficiary named in 
the certificate would have notice before his death, and which would 
not take effect until after his death. 

In many of the cases reported in the books, it appears that such 
associations had provided in their by-laws and certificates that 
changes of beneficiaries might be made by the will of the assured. 
In the absence of such provisions, the decided weight of authority is 
that such changes cannot be made by will, and that to be effectual 
and binding upon the beneficiary named in the certificate, they 
must be made in the mode and manner provided in the by-laws and 
certificate. In other words, they must be made in the manner and 
mode provided in the contract. From the by-laws and certificate 
before us, it is clearly apparent, also, that the undertaking on the 
part of the association was not to pay a sum of money forthe ben- 
efit of the estate of the assured, but for the benefit of members of 





1887.]} Holland, Guardian, vs. Taylor et al. 615 


his family, and those dependent upon him. Under the second by- 
law set out above, the member was required to enter upon his ap- 
plication the name or names of the members of his family, or those 
dependent upon him, to whom he desired his benefits paid, subject 
to such future disposal of the benefits among his dependents as he 
might thereafter direct. By the third by-law, the association 
agreed that, upon a surrender of the certificate by the member, it 
would issue another to him payable to such beneficiary or benefi- 
ciaries dependent upon him as he might direct. Thus, under the 
by-laws, the assured might substitute a new beneficiary, provided 
such beneficiary was a member of his family, or dependent upon 
him, and provided the change of beneficiary was made in the man- 
ner prescribed in the by-laws. Taylor, the assured, did not make a 
change of beneficiary in the manner prescribed in the by-laws, nor 
did he name as new beneficiaries members of his family only, or 
those dependent upon him. He disregarded the provisions of the 
by-laws prescribing the manner of changing, and prescribing what 
class of persons might be named as beneficiaries, and attempted to 
make a change by his will. It is true that he did not attempt to 
deprive the daughter of all rights as beneficiary, but, treating the 
certificate as though it belonged absolutely to him, undertook to 
dispose of the amount to be paid at his death by directing how it 
should be managed by the exexcutors of his will, and directing that 
they should use the income from it as assets of his estate for the 
payment of his debts. And finally, without changing the beneficiary 
in the manner prescribed in the by-laws, he undertook to deal with 
the certificate, and the amount to be paid upon it at his death, as 
though the daughter had no rights to either, except as might be be- 
stowed by his will, and as though they both belonged to him to be 
disposed of by will as his property. And, thus treating them, he un- 
dertook to dispose of the fund by giving it to others, neither mem- 
bers of his family nor dependent upon him, provided the daughter 
did not attain the age of twenty-one years. Without further elabo- 
ration upon this brarich of the case, our conclusion is that Anna 
Laura, having been named in the certificate as the beneficiary, and 
there having been no change of beneficiary in the manner prescribed 
in the by-laws of the association, she became the absolute owner of 
the insurance fund upon the death of her father, unaffected by the 
will. As fully sustaining our conclusion we cite the following cases : 
Masonic Mut. Ben. Soc. vs. Burkhardt, 10 N. E. Rep., 79; Supreme 
Lodge Knights of Phythias of the World vs. Schmidt, 98 Ind., 374; 
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Stephenson vs. Stephenson, 64 Iowa, 534; Hellenberg vs. District 
No. 1 of Independent Order of B’nai Brith, 94 N. Y., 580; Voll- 
mans’ Appeal (Lang’s Estate), 92 Pa. St., 50; Eastman vs. Provident 
Mut. Relief Ass’n (N. H.), 20 Cent. Law J., 266; Coleman vs. Su- 
preme Lodge Knights of Honor, 18 Mo. App., 189, 14 Ins. Law J., 
635; Daniels vs. Pratt, 10 N. E. Rep., 166; Supreme Lodge Knights 
of Honor vs. Nairn (Mich.), 22 Cent. Law J., 274; Gould vs. Emer- 
son, 99 Mass., 154; Kentucky Masonic Mut. Life Ins. Co. vs. Miller, 
13 Bush, 489; Hogle vs. Guardian Life Ins. Co., 1 Bigelow Ins. Cas., 
597; Worley vs. Northwestern Masonic Aid Ass’n, 10 Fed. Rep., 227, 
11 Ins. Law J., 141, 3 McCrary, 53; McClure vs. Johnson, 56 Iowa, 
620; Maryland Mut. Ben. Soc. vs. Clendine, 44 Md., 429. 

Appellees’ counsel cite and rely upon the case of Splawn vs. 
Chew, 60 Tex., 532. That case is not in harmony with what we 
hold here as to the want of power by the assured to change the 
beneficiary by a will; nor is it in harmony with the cases above 
cited. It was held in that case that the by-law providing a mode 
for changing the beneficiary was directory cnly; that it was for the 
benefit of the association alone, and might be waived by it; that, the 
association not objecting, the assured might change the beneficiaries 
by a will; and that the beneficiaries named in the certificate could 
not, after the death of the assured, be heard to say that there had 
been no change of beneficiaries in the manner provided in the by- 
laws. As we have already said, in effect, in the case before us, our 
judgment is that the mode and manner of changing the beneficiary 
was as obligatory upon the contracting parties, and all concerned, 
as was the reservation of the power to the assured to make such 
change. The beneficiary, Anna Laura, did not have an indefeasi- 
ble right in the contract evidenced by the certificate, nor in the 
amount to be paid upon it upon the death of the assured; but she 
had an interest in them subject to be defeated by the change of 
beneficiary in the mode and manner provided by the by-laws, 
which were a part of the contract: Supreme Lodge Knights of 
Pythias vs. Schmidt, supra. Taylor, the assured, neither changed, 
nor attempted to change, the beneficiary in the mode and manner 
provided in the by-laws. He could not accomplish that end, nor 
affect the ultimate rights of the beneficiary by a will. Upon his 
death, therefore, Anna Laura became entitled to the amount to be 
paid upon the certificate as her absolute property. Appellees, exec- 
utors, having collected from the Royal Arcanum, hold the amount so 
collected in trust for her, but they have no right to control, manage 
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and dispose of the fund as directed by the will, because as to that 
fund the will is of no effect. The fund belonging absolutely to her, 
her guardian is entitled to it, to control and manage it as the court 
may direct until she shall have arrived at the years of majority. 
The court below, therefore, erred in overruling the demurrer to ap- 
pellees’ answer. 

In answer to counsel, it is sufficient to say that the fact that Tay- 
lor made his will upon the same day that he requested the certifi- 
cate to be so made, as that the amount should be paid to his 
executors for the benefit of his daughter, can make no difference. 
The will constituted no part of the contract between him and the 
Royal Arcanum. That order agreed in the certificate to pay the 
amount to “ Samuel Taylor and Martin V. McGilliard (executors), 
for the benefit of Anna Laura Taylor (daughter),” but it in no way 
consented that the beneficiary should be changed, nor that the fund 
should in any way be turned away from her, by the will of the as- 
sured. Indeed, there is nothing to show that the agents and officers 
of the order had knowledge that anything of the sort had been at- 
tempted by the assured. 

The judgment is reversed, at the cdst of appellees, and the cause 
remanded, with instructions to the court below to sustain appellants’ 
demurrer to the answer, and to proceed in accordance with this 
opinion. 
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COURT OF APPEALS OF MARYLAND. 


Appeal from the Superior Court of Baltimore City. 


FIRE INSURANCE ASSOCIATION or Enetanp 
vs. 


MERCHANTS AND MINERS’ TRANSPORTA- 
TION CO.* 


The policy insured the M. Transportation Co. for account of whom it may 
concern, on merchandise its own or in its charge or custody as carriers, 
and for the amount of earned freight and charges if any ; loss payable to 
the treasurer for account of whom it may concern. Property was burned 
while stored in charge of the company, the owners of which held floating 
policies covering it while in transport. Under the bill of lading the 
company was exempt from liability for loss by fire. 

Held, That the company as bailee, though without pecuniary interest, might 
insure for the owners, and where such appears to be the motive, the insur- 
ance will inure to the benefit of the owners. 

Held, That where such insurance contemplates contribution from other insur- 
ers, a court will construe the contracts of such other insurers, though not 
parties to the action, to determine the contributive liability of the policy 
in dispute. 


Tuos. M. Lananan, Joun H. Tuomas, and Frank Gosne.z, for Appel- 
lant. 
W. Prxcgyey Wayre and Jos. H. Wayrter, for Appellee. 


Muer, J. 
This appeal is from a judgment for $4,777.49, recovered by the 
appellee against the appellant, in an action on an insurance policy 
issued by the latter to the former on the Ist of November, 1883. 
The case was tried before the court without a jury, and two excep- 








* Decision rendered, January 4, 1887. 
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tions were taken, one to the admissibility of evidence, and the 
other to rulings upon propositions of law. Of the two main ques- 
tions which the exceptions present for review, one goes to the right 
of recovery to any extent, and the other raises the question of con- 
tribution under the seventh condition of the policy. 

The written part of the policy is that the Fire Association, “in 
consideration of $30 to them paid by the insured hereinafter 
named, the receipt whereof is hereby acknowledged, do insure the 
Merchants and Miners’ Transportation Company, for account of 
whom it may concern, against loss or damage by tire to the amount 
of $5,000, on merchandise, being chiefly cotton in bales, its own, 
or in its charge or custody as carriers, and for the amount of earned 
freight and charges, if any, thereon, stored in the frame, metal-roof 
freight-shed of the Norfolk and Western Railroad Company, situ- 
ated nearest the water-front of its wharf and dock at the lower end 
of Main Street, in Norfolk, Virginia, and marked No. 1 on diagram ; 
loss, if any, payable to Geo. J. Appold, treasurer Merchants and 
Miners’ Transportation Company. Issued to the Merchants and 
Miners’ Transportation Company for account of whom it may con- 
cern. Other insurance permitted.” By the printed terms immedi- 
ately following the insurer agrees to make good “to the said 
assured, their successors, executors, administrators, and assigns, all 
such immediate loss or damage, not exceeding in amount the sum 
or,sums insured as above specified, nor the interest of the assured 
in the property, except as herein provided, as shall happen by fire 
to the property so specified, from the 31st day of October, 1883, to 
the 31st day of December, 1883; the amount of loss or damage to 
be estimated according to the actual cash value of the property, 
and to be paid sixty days after due notice and proofs of the same 
shall have been made by the assured and received at the office of 
the company in Philadelphia.” 

It is not necessary to state at present any of the other provisions 
or conditions of this instrument. 

The circumstances which led to this insurance are substantially 
as follows : The Merchants and Miners’ Transportation Company 
is a common carrier by water, and in October and November, 
1883, was engaged in transporting cotton from Norfolk to ports in 
the New England States. The firm of Juneau & Company had 
purchased cotton for certain New England cotton-mills at Atlanta 
and other points in the cotton-growing States, and as consignor 
was forwarding the same to the mills via Norfolk. This cotton ar- 





620 Report of Decisions. [Aug., 


rived by rail at Norfolk in large quantities during the latter part of 
October and the first of November, and the transportation company 
had difficulty in procuring steamers or vessels to carry it on to its 
destination, and it was stored in one of the freight-sheds of the 
railway company at its wharf to await transportation. In this state 
of things the transportation company took out this policy, together 
with twenty-two others of like character, but of different amounts, 
in twenty-two other fire insurance companies. The aggregate of 
insurance thus effected was $50,750, and the premiums paid therefor 
amounted to $299.75. After these policies had been issued, and 
while the cotton remained thus stored, the carrier company, by its 
agent, executed a receipt for the same on the sixth of November, so 
that it then came within the terms of the policy as being in the 
“ care or custody” of the assured “as carriers.” On the fourteenth 
of November a fire occurred in this freight-shed, by which one 
thousand and ten bales of this cotton were destroyed or injured, 
How the fire originated is not explained except in the preliminary 
proof of loss by Mr. Appold, the president of the assured, who 
states he believes it was from a spark emitted by a tug or steamer 
in the adjacent river, and, in the absence of other proof on the sub- 
ject, we must assume it was from this or some unknown cause. 
The value of the cotton thus burned, exclusive of salvage, was be- 
tween $47,000 and $48,000. No part of it was owned by the carriers, 
and the cotton-mills, who were the owners and consignees thereof, 
held open or floating policies in other companies under which they 
insured their cotton while in transit from the place of purchase to 
the mills. These have been termed in argument marine policies, 
and we shall refer to them again. It turned out at the trial that 
where these carriers received the cotton, they received it under the 
terms of a bill of lading by which they were exempt from loss by 
“fire from any cause on land or water,” and, consequently they 
were not liable over to the owners for this loss. They was no 
“earned freight;” and, before this suit was brought, they had been 
paid by the insurers all that they had demanded in the shape of 
charges and expenses. The suit, therefore, must be prosecuted, if 
at all, solely for the benefit of the owners, and whatever is recovered 
must go them. 

First. Upon these facts the question arises, can the suit be main- 
tained? In our opinion it can, and we shall state briefly the ground 
of that opinion. It has been decided by this court, and upon 
abundant authority, that a person having goods in his possession as 
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consignee, or on commission, may insure them in his own name, and 
for their full value, and in the event of loss, recover the full amount 
of the insurance, and after satisfying his own claim hold the balance 
as trustee for the owner : Hough, Clendenning & Co. vs. People’s 
Fire Ins. Co., 36 Md., 482. The law as thus stated is, of course, 
based upon the assumption that the assured had an insurable inter- 
est in the property at the time of the insurance, and we are inclined 
to the opinion that this transportation company had such interest, at 
least in respect to “charges” and freight expected to be earned, 
notwithstanding it had no pecuniary interest in or ownership of the 
cotton itself and was not liable over for its loss by fire. But how- 
ever that may be, the law goes further, and it is now well settled 
that where a person has the custody, care, or possession of property 
for another and bears the relation to it of consignee, carrier, factor, 
warehouseman, or bailee, he may, though he has no pecuniary in- 
terest therein and is not responsible for its safe-keeping, insure it in 
his own name for the benefit of the owners, and the insurance will 
inure to their benefit upon a subsequent adoption of the insurance, 
even after,the happening of a loss under the policy: 1 Wood Fire Ins. 
(2d ed.), §§ 293, 294, and this must be so, otherwise policies “ for 
account of whom it may concern,” which are frequently taken out 
by and in the name of a party in possession, without any previous 
authority from the owner, could never have been upheld. But such 
policies are daily issued, and though more frequently used in ma- 
rine insurance, are sometimes found in other policies, and it has be- 
come elementary law in regard to them, that extrinsic evidence may 
be adduced to show who was in fact the party concerned, and any 
one having title to the property at the time of loss may be adopted, 
and avail himself of the advantages prescribed in the contract if it 
be shown that his interest was within the contemplation of the party 
procuring the insurance. The fact that the interest of the owners 
was contemplated by the insurer in this case, seems apparent from 
the contract itself when read, as it must be, in the light of the sur- 
rounding circumstances already stated. That this carrier company 
should have effected insurance against fire “ for account of whom it 
may concern,” and to an amount exceeding $50,000 on this cotton, 
when they did not own a bale of it and were not responsible for its 
loss by fire, without intending to protect thereby the interest of the 
owners, is almost incredible. The inference that they did so intend 
is strong, if not irresistible. But at all events the proof is quite suf- 
ficient to warrant a jury in finding such intent. Nor is there any 
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doubt but that these owners had an insurable interest when the loss 
occurred, for they were the absolute owners of the cotton then as 
well as when the insurance was effected. Have they then adopted 
this policy? As was said by the supreme court in a case where a 
similar policy was under consideration : “ The adoption of the policy 
need not be in any particular form; anything which clearly evinces 
such purpose is sufficient :” Hooper vs. Robinson, 98 U. S., 537. 
Adoption is a question of fact, and all we need say on this point is 
that we think there is enough in this record to have authorized a 
court to submit that question to the finding of a jury. 

But counsel for the appellant contended that by the terms of this 
policy the obligation of the insurer to make good the loss insured 
against is expressly limited to the interest of the assured. The ar- 
gument in support of this positivn is ingenious and is founded upon 
what counsel insists is the true grammatical construction of that 
part of the printed portion of the policy above quoted. According 
to this construction they contend that the terms, “ except as herein 
provided,” refer to the “loss or damage,” in the previous part of 
the sentence, and that their office is simply to exclude therefrom 
such loss as by subsequent conditions the insurer was exempted 
from paying, and that they in no wise modify the preceding terms 
which limit the amount to be paid to a sum “ not exceeding the in- 
terest of the insured in the property.” But this reading would, as 
it seems to us, be in conflict with the intention of the parties as ex- 
pressed in the written part of the instrument; and we have already 
said that this part, read in connection with the surrounding circun- 
stances, manifests an intention to insure more than the mere interest 
of the insured carrier. There is ample authority as well as good 
sense for the position that where the written and printed portions of 
a policy conflict, effect must be given to the former, because being 
incorporated into the contract at the time it was made, it is pre- 
sumed that it expresses the actual agreement of the parties and 
that they intended thereby to override that portion of the contract 
expressed in type which is inconsistent therewith: 1 Wood Ins. (2d 
ed.), § 58. But it is not necessary in this case to go to the extent of 
adopting the law as thus stated, for we think the terms “except as 
herein provided,” in the connection in which they stand, are quite 
susceptible of being read as referring to the written as well as to 
the subsequent printed portions, and as modifying the immediately 
preceding terms limiting the extent of liability. So read, they re- 
move all conflict, and effectuate the intention of the parties as ex- 
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pressed in the written part; and this construction would seem to be 
sanctioned by the rule laid down of old by Lord Hale that, “Judges 
ought to be curious and subtle to invent reasons and means to 
make acts effectual according to the just intent ‘of the parties; they 
will not, therefore, cavil about the propriety of words when the in- 
tent of the parties appears, but will rather apply the words to fulfill 
the intent than destroy the intent by reason of the insufficiency of 
the words :” Crossing vs. Scudmore, 2 Lev., 9. Courts are no more 
inclined now, than they were in the days of Lord Hale, to draw fine 
distinctions, or be nice about the grammatical construction of sen- 
tences, whether in insurance contracts or others, in order to sustain 
a defense in which there is no merit. 

We regard this policy as an insurance upon specific goods stored 
in a specified place, under which the interest of the owner, if prop- 
erly asserted, can be protected. 

If, therefore, a jury, or a court acting as a jury, should find in 
their favor the facts which we have said must, under the proof in 
this record, be left to such finding, the action can be maintained; 
and from this it follows that the court below was right in rejecting 
the defendant’s first and seventh propositions or prayers. We are 
also further of opinion that under the circumstances disclosed in the 
record, the plaintiff was in no default in furnishing the preliminary 
proofs of loss, and that there was evidence in the case which af- 
forded sufficient means of determining the amount, if any, the 
plaintiff was entitled to recover. There was consequently no error 
in the rejection of the defendant’s second and tenth prayers. 

Second. The second main question is that of contribution under 
the seventh condition of the policy, and the defense founded thereon 
is clearly meritorious. This seventh condition is the latent modifi- 
cation that has fallen under our notice, of what has been termed 
the “ American clause,” and so much of it as need be stated is as fol- 
lows : “In case of any other insurance upon the property hereby in- 
sured, whether made prior or subsequent to the date of this policy, 
the assured shall be entitled to recover of this company no greater 
proportion of the loss sustained than the sum hereby insured bears 
to the whole amount insured thereon; and it is hereby declared and 
agreed that in case of the assured holding any other policy in this 
or any other company on the property insured subject to the condi- 
tions of average this policy shall be subject to average in like man- 
ner. Any floating policy attaching in whole or in part to the 
property covered by this policy shall, as between the assured and 





624 Report of Decisions. [Aug., 


this company, be considered as contributing insurance for the full 
amount of such policy, and liable as such to pay pro rata any loss, 
total or partial, on the property hereby insured.” 

The latter paragraph seems to have been framed to meet precisely 
such a case as the present. As we read it the stipulation is plain 
that any floating policy attaching to the property, whether effected 
by the assured or the owner, or any other party interested, shall, as 
between the insured and insurer under this policy, be brought un- 
der the rule of contribution. In this case the owners had such 
floating policies which purported to cover this cotton, and whether 
they attached to it depends, so far as the parties in this suit are 
concerned, upon the construction they are to receive by this court on 
this appeal. We do not agree in opinion with the learned judge of 
the superior court that it was not proper for him to determine the 
construction of these policies, because the companies who issued 
them are not parties to this suit. They are documents produced in 
evidence in this case, and the rights of the parties to this suit are 
to be determined by the construction placed upon them in the first 
instance by the trial court, and finally on appeal by this court, no 
matter how they may be construed by other courts, or in other 
suits between other parties. It is our duty, therefore, to consider 
these policies and ascertain their meaning and construction, and in 
doing this we have encountered very little difficulty. 

They are thirteen in number and were issued by four different 
companies. There are some features common to all of them, and it 
be said generally that they all insure cotton against loss by fire 
from any place of purchase in any Southern State, by any route to 
the mills of the owners in the New England States. They also con- 
tain stipulations accepting a risk of fire on shore for a certain num- 
ber of days before shipment. As illustrating this we take the policy 
of the Phoenix Insurance Company, insuring the Whittenton Manu- 
facturing Company of Taunton, Mass., where the provision is 
‘also to cover the risk of fire on shore for ten days prior to ship- 
ment.” A literal reading of this stipulation would make it not only 
ineffectual but nonsensical, for cotton destroyed by fire cannot after- 
ward be shipped. The evident meaning of it, however, is that if 
the cotton is burned while on shore and awaiting shipment, and the 
loss occurs within ten days after the insurance upon it is effected, 
then the policy covers the loss; but if the fire occurs after the lapse 
of such ten days, then the risk does not attach. In this particular 
case the insurance was from Norfolk to Taunton, and the cotton had 
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been for some time stored in the freight-shed awaiting shipment. 
The insurance upon it was effected on the seventh of November, 
and the fire occurred on the fourteenth of the same month, less than 
ten days thereafter, and it seems to us too plain for argument that 
the loss is covered by this policy. No difficulty whatever is pre- 
sented by any of the other policies, unless it be the one by which 
the Delaware Mutual Safety Insurance Company insured the Massa- 
chusetts Cotton Mills, and in which is found the provision “to at- 
tach as soon as water.” But this, we think, by a fair construction of 
the policy, refers to the immediately preceding provision which 
makes the policy cover coal from Southern coal-ports and places to 
Boston or Salem, and not to the provision which expressly insures 
cotton purchased or to be purchased and shipped from any ports and 
places in the United States, except Boston, “ by any route to the 
mills at ‘ Lowell.’” Such being our construction of these policies, 
we entertain no doubt but that they are contributing insurances 
within the meaning of the seventh condition of the policy in suit. 
In our opinion, therefore, there was error in granting the plaintiff's 
eighth prayer which denies the defendant’s right to such contribution, 
as well as in rejecting the defendant’s fourth prayer, in which it as- 
serts that right. Being of opinion that this is a case in which there 
must be such contribution, provided the plaintiff shall eventually 
succeed in maintaining the action and in recovering, we approve the 
rejection of the defendant’s eighth prayer, which throws the whole 
loss upon the marine policies. 

We are also further of opinion that the court below committed an 
error in admitting in evidence the contract referred to in the first 
exception. It is an agreement executed after this suit was brought. 
and to which the defendant is not a party. It seems to us to be 
clearly res inter alios and inadmissible. 

Judgment reversed and new trial awarded. 
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SUPREME COURT OF OHIO. 


Mandamus. 


THE STATE, ex rex. NEW ENGLAND MUTUAL | 
LIFE INS. CO., 


Us. 


H. J. REINMUND, Svpt. or Insurance. 


THE STATE, ex rex. JOHN HANCOCK MUTUAL 
LIFE INS. CoO., 


Us. 


SAME. 


THE STATE, ex ret. BERKSHIRE LIFE INS. CO., 
vs, 


SAME.* 


1. Section 2,745 of the Revised Statutes, which provides that every ageucy of 
an insurance company organized out of this State shall return to the aud- 
itor of the county where such agency is located, in the month of May an- 
nually, the amount of gross receipts of such agency, which shall be entered 
upon the tax-list and be subject to the same rate of taxation as other per- 
sonal property, prescribes the rate of taxation upon every foreign insur- 
ance company doing business in this State. Section 282 of the Revised 
Statutes which provides that when, by the laws of any other State, any 
taxes are imp: sed on insurance companies of this State doing business in 
such State, the same obligations shall be imposed upon all insurance com- 
panies of such other State doing business in this State, is operative only 
when it is shown that the law of the State where such company is organ- 
ized, taxes Ohio companies doing business there at a rate higher than for- 
eign companies are taxed by the mode provided by section 2,745. And in 
such case the superintendent of insurance is authorized to assess and col- 


lect from such foreign company, in addition to such tax on the gross re- 
sc teal ciao eek er eg eetlee 
Decision rendered, June 7, 1887. 
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ceipts, such sum as will be sufficient to make the total equal to the amount 
that would be realized were the rule of taxation of the State under whose 
laws the foreign company is organized, applied to such company’s business 
transacted in this State, but no more. 


2. Where a foreign insurance company has furnished to the superintendent of 
insurance a certificate of the valuation of its policies in force on the 31st 
day of December preceding, upon the lives of citizens of this State, made 
hy the proper State officer of the State under whose law such company is 
organized, and such valuation is according to the standard provided in 
section 279 of the Revised Statutes, such superintendent is not authorized 
to require compensation for valuation of such policies, notwithstanding 
such company has paid a like charge in former years, and has furnished to 
such superintendent, at his request, the data from which such valuation 
was made. 


Everett, DintensaucH & Weep, and Burke, Incersott & Saunpers, 
for Relators. 
Harmon, Cotston, Gotpsmitra & Hoapty, for Defendant. 


The New England Mutual Life Insurance Company, the John 
Hancock Mutual Life Insurance Company and the Berkshire Life 
Insurance Company are insurance companies created under the laws ° 
of Massachusetts. As the material facts in the three cases are the 
same, the disposition of one will dispose of the others. 

The relator first named, claimed that it has complied with the 
laws of this State requiring its agents in the several counties to re- 
turn to the auditor in the month of May annually, the amount of 
gross receipts of the agency for taxation as other personal property 
is taxed; that it has paid in the several counties the amount so as- 
sessed in so far as the several treasurers would receive the same, 
and'is ready and willing to pay the balance so soon as such treas- 
urer will accept it; that it has tendered to the defendant an addi- 
tional sum sufficient to make the amount thus paid and to be paid 
equal to the amount that would be due if the rule of taxation pro- 
vided by the laws of Massachusetts were applied to the relator’s 
business in Ohio, and that in all respects it has complied with the 
laws of the State, and is entitled to be permitted to do business in 
Ohio during the present year. The defendant demands a larger 
sum, and threatens if the amount so claimed is not paid in full, to 
deprive the relator of its right to carry on its business of life insur- 
ance in this State. This proceeding is brought to compel the de- 
fendant to accept the amount tendered as payment in full of all 
rightful demand. 

The defendant insists that because of certain retaliatory laws of 
the State of Massachusetts, he is entitled to collect of relator, in ad- 
dition to the amount paid and to be paid as taxes, an amount 
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equal to the one-fourth of one per cent upon the net valuation of all 
policies in force December 31, 1886, on lives of citizens of Ohio, and 
a further charge of one cent on the $1,000 as compensation for val- 
uation of the policies of the relator. 

Spear, J. 

The two items of charge may be considered separately. In order 
to determine the first we are called upon to construe the statutes of 
Ohio upon the subject, and to ascertain, as a practical matter, what, 
by the laws of Massachusetts as now enforced, is required of life in- 
surance companies incorporated under the laws of Ohio doing busi- 
ness in that State. If, as matter of fact, companies organized in 
Ohio doing business in Massachusetts are required to pay excise tax 
at arate greater than Massachusetts companies doing business in 
this State are required by our tax-laws to pay, then the exaction is 
proper and may be enforced; otherwise not. 

Section 2,745 of the Revised Statutes provides that “every agency 
‘of an insurance company incorporated by the authority of any other 
State or government, shall return to the auditor of the county in 
which the office or agency of such company may be kept, in the 
month of May, annually, the amount of the gross receipts of such 
agency, which shall be entered upon the tax-list of the proper 
county, and subject to the sume rate of taxation for all purposes 
that other personal property is subject to at the place where lo- 
cated.” . 

Section 282, Revised Statutes, has this provision: * * * * 
“When, by the laws of any other State or nation, any taxes, fines, 
penalties, license-fees, deposits of money, or of securities, or other 
obligations or prohibitions, are imposed on insurance companies of 
this State, doing business in such State or nation, or upon their 
agents therein, so long as such laws continue in force, the same obli- 
gations or prohibitions of whatever kind, shall be imposed upon all 
insurance companies of such other State or nation doing business 
within this State, and upon their agents here.” 

A construction was given to the foregoing sections of the statute 
by this court in the decision of the case of the State, ex rel. the Fire 
Association of Philadelphia, vs. the present defendant, rendered in 
June of last year. In that case the defendant had charged against 
the relator, as additional to the tax required by section 2,745, 3 per 
cent on gross receipts, because of a law of the State of Pennsylvania 
which imposes an annual tax of 3 per cent upon gross receipts of 
foreign insurance companies doing business in that State, thus seek- 
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ing to collect of that company a tax of about 54 per cent while in 
Pennsylvania an Ohio company would only be taxed at the rate of 3 
per cent. The relator had tendered an amount sufficient to make 
the whole tax equal to 3 per cent on the gross receipts, and asked a 
writ of mandamus to compel the defendants to accept that sum in 
full. A peremptory writ was awarded. The case was not reported, 
but the court must necessarily have determined that the two sections 
were not cumulative, but that section 282 was enacted for the pur- 
pose of equalizing burdens, and that that section could have applica- 
tion only where, by the laws of another State, the tax imposed upon 
Ohio companies was greater than that imposed in this State under 
section 2,745, and then only to the extent of such excess. In other 
words, our law is protective in its character, its purpose being to 
protect Ohio insurance companies from impositions which might be 
put upon them by other States, and not retaliatory in the sense of 
first imposing upon foreign companies such taxes as are imposed 
upon other foreign corporations under like circumstances, and then 
in addition, a sum equal to what other States may impose upon our 
companies doing business there. And the superintendent of insur- 
ance performs his whole duty in the matter when he requires com- 
panies organized out of this State to pay, in addition to the amount 
paid as taxes in the several counties, a sum sufficient to make the to- 
tal equal to the amount that would be realized were the rule of tax- 
ation of the State under whose laws the foreign company is organized 
applied to such company’s business transacted in this State. This 
view is in consonance with a recognized policy of this State of long 
standing, which is to invite, rather than repel, the investment and 
use here of foreign capital. In this spirit, the obvious intent of the 
State is to encourage the location here of agencies of companies or- 
ganized in other States, having large experience as insurers and pos- 
sessed of abundant capital in order to afford to our people the man- 
ifold benefits of the security given by their contracts, and any unnec- 
essary discrimination against those companies would be inconsistent 
with this enlightened policy, and would tend to injuriously affect our 
people. The language employed in the sections quoted fails to show 
any purpose on the part of the legislature to depart from this well- 
settled policy. 

The law of Massachusetts relied upon to justify the amount 
charged by the defendant against the relator, is embraced in the fol- 
lowing sections: “Sec. 25. Every corporation and association 
engaged within the commonwealth, by its officers, or by agents, as 
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defined by chapter one hundred and nineteen, in the business of life 
insurance, whether incorporated by this commonwealth, or other- 
wise, shall annually pay an excise tax of an amount to be determined 
by assessment of the same at the rate of one-quarter of one per cent 
per annum upon a valuation equal to the aggregate net value of all 
policies in force on the 31st day of December, then next preceding, 
issued or assumed by such corporation or assuciation and held by 
residents of the commonwealth.” ‘Sec. 31. Every life insurance 
company, corporation, association, or partnership incorporated or 
associated by authority of any other State of the United States, by 
the laws of which State a tax is imposed upon the premium-receipts 
of life insurance companies chartered by this commonwealth and 
doing business in such State, or upon their agents, shall annually, 
so long as such laws continue in force, pay a tax or excise upon all 
premiums charged or received upon contracts made in this common- 
wealth, at a rate equal to the highest rate imposed during the year 
upon life insurance companies chartered by this commonwealth, or 
upon their agents doing business in such other State. 

Section 25 has received construction by the Supreme Judicial Court 
of Massachusetts. A law similar in all respects to this section except 
as to the per cent imposed, was held in Connecticut Ins. Co. vs. 
Commonwealth (133 Mass., 161) to be a tax not upon property but 
upon the franchise, the right to do business, being as to foreign cor- 
porations, thus permitted to exercise the franchise by comity, a con- 
dition which the State see fit to prescribe attached to the privilege 
granted. A like construction was given by this court in Telegraph 
Co. vs. Mayer (28 Ohio St., 522) to a law similar to section 2,745 
above quoted imposing a tax upon gross receipts of foreign express 
and telegraph companies. So that, the object and nature of section 
25 of the Massachusetts law, and of section 2,745 of our law is the 
same. Each imposes a tux upon the privilege of doing business; 
each aims to raise revenue, and each is to be enforced according to 
its terms, irrespective of the law of any other State upon the subject. 
Section 31 has received practical construction by the tax commis- 
sioner of Massachusetts. No case is cited showing that it has 
received judicial construction; nor is it necessary to a determina- 
tion of the present case that construction be given to it by us. It 
is, however, apparent that the two sections, taken together, relate to 
the same subject-matter, to wit: the imposing of burdens upon 
foreign life insurance companies as a condition to their doing busi- 
ness in that State. As above stated, this court has held that a tax 
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on gross receipts is a charge for the privilege of doing business; 
section 31 imposes a tax on gross receipts; hence, it as well as 
section 25, imposes a tax on the privilege of doing business. So 
far the two ure alike. But it is not (as in 25) absolute in its require- 
ments; it is contingent upon the prior imposition by another State 
of burdens by way of taxation upon gross receipts of Massachusetts 
companies, and the existence of the continuous right of such imposi- 
tion, and the declared purpose is that foreign companies shall pay 
excise tax upon premiums received in Massachusetts at a rate equal 
to the highest rate imposed by such other States upon Massachu- 
setts companies. This purpose would apparently be accomplished 
by adding to the sum realized by the mode prescribed by section 25 
such tax on gross receipts as would make the whole sum exacted 
equal to the highest rate imposed by such other State upon Massa- 
chusetts companies, and would not seem to require that the tax on 
gross receipts should necessarily be added to the rate imposed by 
the other State to the amount realized by the assessment of one- 
quarter of one per cent in net values. In the absence of authoritative 
construction by the courts of Massachusetts, it is reasonable to treat 
the two sections as in pari materia, section 25 as fixing the absolute 
rate of taxation; section 31 as a proviso authorizing the imposition 
of additional excise tax, to the end that the entire tax shall equal 
the highest rate imposed upon life companies chartered by that 
commonwealth doing business in other States. And we may assume 
that, were a case made, the courts of Massachusetts would give a 
construction to section 31 similar in spirit to that given by this court 
to section 282 of our statutes. 

But, as before suggested, the question is, what is actually imposed 
by way of tax upon Ohio companies doing business in Massachu- 
setts? Perhaps this question is fully answered by the statement that 
in fact there is no Ohio life insurance company doing business in 
Massachusetts. But we may go farther and inquire what practice 
prevails there as to insurance companies of other States. This ques- 
tion is one of fact. Before the defendant can justify an exaction of 
the character here being considered he must make it appear that, as 
matter of fact, the authorities of Massachusetts require of foreign 
companies, a greater tax than our authorities impose upon foreign 
companies. This he has neither shown nor attempted. On the 
contrary, it is shown by testimony that the practice in Massachusetts 
upon the subject is in strict accord with that of this State as enforced 
by this court in The State, ex rel. Fire Association of Philadel- 
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phia, vs. Reinmund. Supt., before referred to. That is, if the tax of 
the other State does not exceed one-quarter of one per cent upon the 
net value of policies in force on the 31st day of December preced- 
ing, then that would be all that the tax commissioner (answering to 
our superintendent of insurance) would assess or collect, while if the 
tax in the other State on Massachusetts companies, assessed upon 
gross recepts, is in excess of one-quarter of one per cent on net value 
of policies, such excess only is exacted in addition to the one-quarter 
of one per cent. So that, an Ohio company doing business in Massa- 
chusetts would be required to pay no more than is by our section 
2,745 required of Massachusetts companies doing business here, 
unless it were shown that one-quarter of one per cent upon the net 
value of policies in force in that State, was a sum greater than the 
percentage of the gross receipts, in which case there would be added 
the excess only. 

Applying the Massachusetts rule here, if the rate of percentage 
on net value of policies as provided by section 25 is in excess of the 
sum that would be produced by the percentage assessed in Ohio on 
gross receipts, then the Massachusetts company is subject to further 
assessment to the extent of such excess; but if the amount realized 
by percentage on net value of policies of the company December 
31st, preceding, is not larger than would be realized by our assess- 
ment on gross receipts, then no farther exaction can be required. 
To illustrate. The gross receipts of the relater in Ohio for the year 
1886, was $24,720.00. The annual taxes on this sum, imposed by 
section 2,745, amounts to $621.80. The net value of policies out- 
standing on the 31st of December, 1886, held by citizens of Ohio, 
amounted tu $349,815.75; one-quarter of one per cent on this is 
$874.54, being in excess of the tax above given, $252.74. Upon pay- 
ment of this last-mentioned sum the relator will have fully satisfied 
the claim of the defendant under the sections of the law under con- 
sideration. We hold that so long as the present mode of assessment 
prevails in Massachusetts, this State has no ground for retaliation, 
and that, except to the extent above stated, there is no authority for 
the charge of one-quarter of one per cent on the net value of policies. 

The other item in dispute is a charge of one cent on the $1,000, 
insured by the relator on lives, compensation for valuation of poli- 
cies. Section 279, Revised Statutes, provides that “when the laws 
of any other State of the United States authorize a valuation of life 
insurance policies by some designated State officer, according to the 
standard herein provided, or according to the standard which makes 
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the value of the policy not less than the standard herein provided, 
or according to any other standard which makes the value of the 
policy not less than that of the standard herein provided, the valua- 
tion made according to the said standard, by such officer, of the 
policies and other obligations of any life insurance company not 
organized under the laws of this State, and certified by said officer, 
may be received as true and correct, and no further valuation of the 
same shall be required of such company by the superintendent of 
insurance.” Section 282, Revised Statutes, provides that “there 
shall be paid, also, by every life insurance company doing business 
in this State, annually, by way of compensation for the valuation of 
its policies, in case no certified valuation of the same has been fur- 
nished to the superintendent of insurance, as provided in section two 
hundred and seventy-nine of this chapter, one cent on every thou- 
sand dollars insured by it on lives.” 

The relator furnished to the defendant proper certificate of the 
certified valuation of its policies, made by the commissioner of insur- 
ance of Massachusetts, the proper State officer. The valuation was 
according to the standard provided in our statute. We find no 
authority in law for this exaction; nor does the fact that the relator 
in former years paid a like charge, or that, at the request of defendant, 
the company’s agent furnished the data upon which the defendant’s 
valuation was based, estop the relator from disputing the charge. 

Peremptory writ awarded. 
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COURT OF APPEALS OF MARYLAND. 


ORIENT MUTUAL INS. CO. 
US. 


ANDREWS.* 


A marine policy provided that the insured should furnish verified proofs 
me among others the nature and extent of his loss, and further pro- 


vided how it should be estimated, and that the loss should be payable 
sixty days after furnishing such proofs. 


Held, That though the company might contest the propriety of the demand 
made or its ability at all, the measure of damages was sufficiently sup- 
plied by the contract to enable the plaintiff to swear to his claim upon 
filing a declaration, and to give him a right under the laws of Maryland 
to a judgment by default. 


Joun Stewart and Davin Srewart, for Appellant. 
C. R. Goopwiw and Ricuarp S. Cutsrera, for Appellees. 


Irvine, J. 

The question presented by this appeal is whether a judgment by de- 
fault, rendered in favor of the appellee, and which was extended for 
amount ascertained, and final judgment entered, ought to have been 
stricken out on the application of the appellants in the court below. 
The court refused to strike out. Itis contended by the appellants 
that the cause of action of the appellees did not give them a right to 
the judgment by default, under the act of 1864, chapter 6, regulating 
practice in certain cases in Baltimore City, for the want of a sworn 
plea, filed to the rule day, by the appellants; because it is urged that 
the cause of action contained no certain measure of what is due the 


* Decision rendered, January 4, 1887. 
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appellees on their policy of insurance issued by the appellants, to 
which the appellees could safely swear. 

By the sixth section of the act of 1864, chapter 6, it is provided 
that every suit when the cause of action is a contract, whether in 
writing or not, or whether express or implied, shall stand for judg- 
ment or trial on the first day of the term, or at the return day next 
succeeding the entry of appearance of the defendant, whichever 
shall first happen, unless the time shall he extended by the court on 
cause shown. 

By the seventh section if the plaintiff makes affidavit or affirma- 
tion to his claim on filing his declaration at the bringing of his 
action, in accordance with section 8 of the act, he is entitled to judg- 
ment on the first day of the term, or at the return day next succeed- 
ing the appearance of the defendant, whichever shall first happen or 
occur, unless the defendant files a good plea in defense, verified by 
himself or some one on his behalf, by oath or affirmation. The 
eighth section requires the affidavit or affirmation of amount due 
over and above all discounts to accompany the declaration at the 
bringing of the suit, and that the cause of action on which the claim 
arises shall also be filed. 

In State, Use of Bouldin, vs. Shibet (31 Md., 37) this court said that 
this eighth section is substantially the same as that of the attach- 
ment law in section 4, article 10 of the Code, and that the general 
rule is that unliquidated damages cannot be recovered by attach- 
ment unless the contract itself affords a certain measure or standard 
for determining the amount of the damages, because in such case 
the amount of indebtedness cannot be averred by affidavit. The 
true test, therefore, is whether the claim can be sworn to: Wilson 
vs. Wilson, 8 Gill., 192; Warwick vs. Chase, 23 Md., 154; Fisher vs. 
Consequa, 2 Wash. C. C., 382; Clark, Ex’r of Wilson, 3 id., 562; 
Williams, Garnishee, vs. Jones, 38 Md., 555. In the last-cited case, 
the suit was upon a bond for the payment of money, but the precise 
sum the bond was intended to secure was not stated in the condi- 
tion, but as the elements or data necessary to enable the amount 
due to be ascertained were in the instrument, it was held sufficient 
to justify the plaintiff in verifying the same by his oath. 

The appellees contend that tne policy of insurance, which is their 
cause of action, and was filed with their declaration, together with 
an affidavit of the amount of their loss, does contain a certain 
measure and standard for ascertaining their loss, so that the same 
could be verified by them by their oath, as was done. The policy 
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was for $4,500 on two engines and boilers, hoisting-cranes and cargo 
of stone. The risk was confined to “the Delaware River and bay 
and tributary waters as far as the Breakwater.” 

The clauses of the policy relied on as supplying a certain measure 
and method of ascertaining the loss sustained and payable by the 
insurers read as follows: “Immediate notice of the occurrence of 
all losses shall be given to this company by the assured; and within 
thirty days from the time the same may happen, the said assured 
shall deliver to said company proof of loss and interest, and as par- 
ticular an account as the nature of the case will admit, stating the 
causes, if known, the extent of loss, and the nature of the interest of 
assured in tke property; also, what other insurance or insurances—if 
any—there was on the property at the time of said loss; which state- 
ment shall be in writing, signed by the assured and verified by his 
or their oath, and so much of said statement as relates to the cause, 
nature, and extent of his loss or damage shall be verified also by the 
master of said boat or vessel, or of some other person or persons 
having immediate charge thereof at the time the same did happen, 
otherwise this company will not be liable under this policy; and the 
amount of the loss shall be ascertained by the opening of packages 
when necessary, by a competent person, and separating the sound 
from the damaged portion, this company being liable for the loss on 
the damaged portion only, which shall be ascertained by appraise- 
ment by disinterested persons, or by a sale at auction as this com- 
pany may prefer. The said loss or damage to be estimated accord- 
ing to the true and actual cash value of the said property at the 
place of destination on the day of the disaster; and on the property 
not forwarded to its destination, the said loss or damage to be ascer- 
tained in the same manner, and the freight from the place of disaster 
to the place of destination deducted. In all cases of loss or damage 
there shall be deducted in lieu of average, the sum of one hundred 
dollars on salt, fifty dollars on flour, and seventy-five dollars on 
losses on grain and general merchandise. In the case of wet grain, 
the dry portion of the boat—if any—to be considered as a sample of 
the condition and quality of the cargo when shipped. 

“ And the said Orient Mutual Insurance Company do hereby un- 
dertake and agree to make good and satisfy unto the said assured 
the loss or damage on the said goods or merchandise so laden as 
aforesaid, as shall happen to said goods or merchandise while at risk 
under this policy from causes or casualties not excepted as aforesaid, 
provided the sum insured is equal to or exceeds the value of the 
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property at risk on the day of the disaster; should the sum insured 
be less than the said value of the property, then the company will 
pay such proportion of the said loss as the amount hereby insured 
bears to the sound value of the property so insured. Losses paya- 
ble sixty days after proofs of loss and interest have been made by 
thé assured, and filed with the Orient Mutual Insurance Company, 
and in settlement all unpaid premiums or other debts due the said 
company are to be deducted. 

“And provided further, and it is hereby agreed that if the said 
assured shall have already made any other insurance upon the prop- 
erty aforesaid not notified to this corporation and mentioned in or 
indorsed upon this policy then this insurance shall be void and of no 
effect; and in case of any other insurance on the property hereby 
insured, by parties other than the assured, whether prior or subse- 
quent to the date of this policy, the assured shall not, in case of loss 
or damage, be entitled to demand or receive of this company any 
portion of the loss or damage sustained, unless said other insurance 
is insufficient to cover the value of the property at risk, in which 
event this policy will attach and co-insure to the amount of said 
deficiency not exceeding the sum insured herein. 

“Losses or averages of each trip or voyage to be adjusted and 
settled separately; all sacrifices and expenses for the benefit of, or to 
save the vessel and cargo laden on board, and insured under this 
policy, arising from or necessitated by a peril insured against in this 
policy, are to be apportioned and paid by the several interests of 
vessel, freight, and cargo, according to the law and custom of general 
average. In case this company should pay the whole of such general- 
average expenses or losses, the proportion thereof due from the 
vessel and freight is to be guarantied and paid to the company by 
the assured. Such contribution as may be due from this company 
toward such general-average charges or losses is to be paid without 
deduction of average.” There are many other clauses in the policy 
but they do not bear on the question whether the policy contains 
data for the certain measurement of the loss sustained by the 
assured. They mainly are conditions upon which matters of defense 
against claim for loss might arise. 

It is very certain that by this policy the appellant has prescribed a 
method of ascertaining the amount of the loss of which it was to be 
promptly notified by the assured after suffering it. That amount, 
ascertained in the way the policy described, is also by the very terms 
of the policy to be verified by the oath of the assured. If the loss 
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was thereby so certainly ascertainable that the assured could swear 
thereto for the purpose of notifying the appellant of the claim they 
were expected to pay within the sixty days, and which the policy 
promised should be done, it is difficult to see why, if the company 
failed to pay, the assured could not with equal propriety and safety 
swear to his claim, when he brought suit on it. If it has not been 
considered, that the means of ascertaining and calculation of the loss 
contained in the policy were sufficiently definite and certain to justify 
the claimant in swearing to the same as proof of loss and notifica- 
tion to the company of the extent of the loss it was under a contract 
to pay and make good within sixty days from the receipt of such 
proofs, it would hardly have been required. We do not mean, how- 
ever, to be understood as regarding this requirement of the policy 
as conclusive of the question. That must depend upon whether the 
policy does supply a certain means of ascertaining the loss. We 
cannot see that the facts of this case materially distinguish it from 
the cases of Wilson vs. Wilson (8 Gill, 192) and Fisher vs. Consequa 
(2 Wash. C. C., 382). In Wilson vs. Wilson, if the flour to be delivered 
should not pass superfine, the difference in worth between it and 
superfine, “as is customary between the different qualities of flour in 
the place where the flour may be inspected,” was the measure of 
damages. The attachment was sustained. Yet the plaintiff had to 
ascertain what was the customary difference in values, and having 
ascertained it, swore to it as he understood 1t. It would have been 
entirely competent for the defendant to have shown that the plaintiff's 
information was wrong, and that this claim was too much; but that 
was matter of defense. Upon the information he received accord- 
ing to the measure supplied by the contract, he was held justified in 
making his affidavit for attachment. In Fisher vs. Consequa (2 
Wash., supra) tea of a certain quality and suited to a particular 
market was to be delivered the plaintiff, and on failure to deliver 
such tea, the defendant was to pay the difference between the tea 
delivered and that which was to be delivered. The plaintiff had to 
ascertain the quality suited for the particular market, and whether 
the tea delivered did suit, and what, in that market, the difference 
in value of the two teas was. Yet the court held that it was compe- 
tent for the plaintiff, upon the information and knowledge he had 
acquired, to make the affidavit as to the difference in value which 
was due him. The principle of these cases does not seem to have 
been disturbed; on the contrary, they have been frequently ap- 
proved. They are approved in Warrick vs. Chase (23 Md., 159), 
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where the court held that the contract then involved, did not contain 
a certain standard or measure for ascertaining the damages plaintiff 
had sustained; for the want of which agreement as to how the dam- 
ages were to be measured, they were wholly unliquidated. If by the 
agreement of the parties a standard or method for ascertaining the 
damages suffered is certainly fixed, then they can no longer be re- 
garded as wholly unliquidated, so as to defeat an attachment based 
on the amount ascertained in accordance with the contract, and 
sworn to by the plaintiff. This we understand to be the doctrine of 
McAllister vs. Eichengreen (34 Md., 54) and all the Maryland 
authorities.. The defendant may contest the propriety of the de- 
mand made, and his liability at all, but that right does not affect the 
question whether the contract supplies the plaintiff a measure of 
damages to which he can swear, which is the test of this case falling 
within the provisions of the act of 1864, chapter 6. 

Although the policy may be regarded, as it is contended, as a con- 
tract for indemnity, yet if the measure of the indemnity, or the 
certain means of its ascertainment after loss, is agreed on in the 
instrument, then we think the case may properly fall within the pro- 
visions of the act of 1864. Looking to the application of the rule 
given in the contract to the loss in this particular instance, there 
would seem to be no difficulty in the way of making the affidavit to 
the loss. The stone saved was from its nature uninjured. That 
which was lost had a value the measure of which was fixed by the 
policy. The engines, boilers, and cranes were partially damaged: 
the extent thereof and what it would cost to repair was certainly 
ascertuinable by the method supplied by the policy. The actual 
cost of saving that which was saved was paid by the plaintiff, and 
the proportion of the defendants was fixed in the instrument. As 
already stated the oath of the plaintiff to the loss and its amount is 
required by the policy as preliminary to payment. This was made 
the basis of payment if the insurers chose to pay and not deny its 
correctnesss. Whilst they were at liberty to rely on the failure of 
the plaintiff faithfully to pursue the terms of the policy in ascertain- 
ing the loss, or to defend on the ground of negligence of plaintifis 
occasioning the loss, or for misrepresentation, or the application 
of some other clause of the policy to defeat the claim, the bona fides 
and genuineness of such defense would have to be sworn to in order 
to entitle the defendants to be heard, if the case falls under the act 
of 1864, and the plaintiff's claim was properly sworn to and might 
be so under the law. The plaintiff, when he brought his suit, filed 
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his declaration, and with it the policy, his cause of action, with an 
affidavit of the amount claimed to be due under it, and also the 
appraisement made by the adjusters All this care in the bringing 
of this action was or ought to have been notice to the defendants 
that the provisions of the act of 1864 were invoked. This was fol- 
lowed by motion for default for want of appearance. Appearance 
was made and plea was filed, but without oath as the statute re- 
quired. Thereby the plaintiff acquired the right, under the statute, 
to a judgment by default, which was entered, and for the striking 
out of which no sufficient reason has been shown, Whether the 
court below had adequate or proper evidence for extending the 
judgment as was done is not before us, and the case in 10 Johns, 
498, has no application. There was no appeal from the final judg- 
ment, but only from the overruling the motion to strike out the judg- 
ment by default. If that was justifiably entered, it was admitted by 
appellants the judgment as extended must stand. 
Judgment affirmed. 
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SUPREME COURT OF ALABAMA. 


Appeal from Circuit Court, Limestone County. 


COMMERCIAL FIRE INS. CO. 
Us. 


ALLEN et at.* 


A party-wall agreement with an adjoining proprietor held not to cause a for- 
feiture of a fire policy on the ground that, in consequence thereof, the 
insured’s interest in the property was ‘‘other than the entire, uncondi- 
tional, and sole ownership,” especially as the agent through whom the 
policy was issued lived in the town where the property was situated, and 
must have known of its condition. 

An insurance agent cannot be considered as the agent of the insured in any 
matter connected with the issuing of the policy. 

An ofter by an insurance company to pay the loss, except upon certain things 
claimed not to be covered by the policy, is a waiver of proofs of loss, and 
gives the insured the right to sue at once, without waiting for the lapse 
of sixty days provided in the policy. 
fire insurance policy insuring a building, but expressed not to cover 
‘fences and other yard-fixtures, sidewalks, store furniture and fixtures,” 
held to cover a wooden awning in front of the building, but not shelving 
in the building, or an office boarded off at one end of the interior. 

Under a fire policy giving the insurer the right ‘‘to repair, rebuild, or re- 
place any property lost or damaged with other of like kind and quality,” 
making repairs is not a full defense to an action, unless by the repairs, the 
property is made as serviceable and valuable as it was before the burning. 


Under a policy providing that the cash value of the property destroyed or 
damaged shall not exceed what would be the cost to the assured of re- 
placing it, and, in case of depreciation from use or otherwise, a suitable 
deduction to be made from the cash cost of repairing, the measure of dam- 
ages is the cost of repairs, if by repairs the property will be made as val- 
uable as before, and not more so; but if by repairs the property will be 
made more valuable than before, or less so, then a corresponding deduc- 
tion from, or addition to, the cash cost of repairing must be made. 


a 


* Decision rendered, January 31, 1887.—From Southern Reporter. 
VoL. XVI.—41. 
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In an action on a fire insurance policy, counsel for plaintiffs, in his conclud- 
ing argument to the jury, said that the ancestry of plaintiffs was well 
known to counsel, and to every one else who had lived in the community 
with them; that their honor, integrity, honesty, and truthfulnesss, and 
that of their descendants, had never been called in question until this 
soulless corporation, defendant in the case, had charged one of their de- 
scendants with falsehood, fraud, and misrepresentation. Held, objectiona- 
ble language. 

A tender conditioned upon the signing of a receipt in full, or not followed up 
by bringing the money into court, is not good. 


Action on policy of fire insurance. 

This action was commenced April 24, 1882, by appellees, Ben Lee 
Allen and others, against the appellant insurance company, and 
claimed damages for the loss or damage to a building or store-house 
situate on the north side of the public square, in Athens, Alabama. 
The complaint was amended by filing two additional counts, May 15, 
1885. The defendant pleaded (1) non assumpsit; (2) that the suit 
was prematurely brought, and before any right of action had accrued 
to the plaintiffs upon the policy of insurance; (3) that the suit was 
brought before the preliminary proof of loss was made by the plaintiff 
as stipulated in the policy of insurance sued on; (4) that suit was 
brought before notice of loss was given the defendant, as required by 
the policy of insurance sued on; (5) tender; (6) statute of limitations 
of one and two years as to amended complaint; (7) breach of war- 
ranty; and (8) misrepresentation. On May 15, 1885, plaintiffs 
moved the court to strike from the file the second, third, and fourth 
pleas, because they were united with pleas in bar. Upon the trial, 
May 15, 1885, the court granted this motion, and the defendant 
excepted. Trial was had upon the remaining pleas, and resulted in 
a verdict for the plaintiff for $327.37, from which this appeal is 
prosecuted. 

The policy of insurance, which was numbered 2,461, is sufficiently 
described in the opinion of the court. Ben Lee Allen, one of the 
plaintiffs, as shown by the record, states that he called upon one 
Abrams, the loss adjuster of the company, upon telegraphic instruc- 
tions of the company, a day or two after the fire, which occurred on 
April 4, 1882; and “he offered me one hundred dollars damages, 
and said that was all he would pay. He never refused payment for 
want of notice, or because sixty days had not expired, nor for want 
of proof of loss.” Said witness then wrote to defendant, claiming 
the damages testified to,—more than $500,—and received a letter in 
answer thereto, denying liability except for articles specifically men- 
tioned, and saying: “We have this day forwarded by express one 
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hundred dollars to our agent in Athens, Mr. J. H. Davis, instructing 
him to call and pay you the damage sustained by tire under our 
policy No. 2,461, on fourth inst. You will please sign the receipts 
in duplicate as presented by him.” The $100 was subsequently ten- 
dered to said Allen upon his signing a receipt in full for the loss 
under the policy, which was presented to him, but which he declined 
to do. Correspondence afterwards ensued between the company 
and him in regard to a settlement, but one was not effected. 

The bill of exceptions further recites that ‘“ counsel for plaintiffs, 
in his concluding argument of the case, stated that the ancestry 
[naming them] of plaintiffs were well known to counsel, and to 
every one else who had lived in the community with them; that 
their honor, integrity, honesty, and truthfulness, and that of their - 
descendants, had never been called in question until this soulless 
corporation, defendant in this case, had charged one of their de- 
scendants, Ben Lee Allen, with falsehood, fraud, and misrepresenta- 
tion, in procuring the policy of insurance in this case.” ‘To these 
remarks of counsel the defendant objected at the time they were 
made, and asked the interference of the presiding judge. The 
counsel for the plaintiff declined to withdraw his remarks, and the 
presiding judge declined to interfere, and the defendant excepted. 

It is not necessary to a proper understanding of the opinion of 
the court, to set out the many charges asked and refused. 


Humes, Gorpon & Suerry, for Appellanis. 
McCrietian & McCieian, Contra. 
Stone, C. J. 

The present action is founded on a policy insuring real property 
against destruction or damage by fire. The property is described 
in the policy as follows: “Brick. one-story, iron-roofed building, 
* * * occupied by S. Tanner & Son, family groceries, and after 
January 1, 1882, to be occupied by Henry Warten, and used as a 
family grocery store.” The policy bears date December 17, 1881, 
and insures the property for one year. On the fourth February, 
1882, the house was partially injured by the burning of a store con- 
tiguous to it, and on the twenty-fourth of the same month the 
present action was instituted. The insurer and the insured were 
not of one mind as to. the extent of the property covered by the 
insurance. Out of this grew the contention and this lawsuit. 

Attached to the building, at the front, was an awning or shed, 
erected on posts set in the ground, with rafters extending to and into: 
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the brick walls, and covered with plank. This awning was con- 
structed by the owners of the building, not contemporaneously with 
it, but a year later. There were in the building, and attached to it 
by fastenings, shelving, drawers, and an office at the rear end, fenced 
off by plank work. All these, such as are customary in a store- 
house, were placed there by the owners, and let with the building. 
The insured claimed for the damage done to the awning, the 
shelving, and the office. The imsurance company resisted this 
claim, and contended it was liable only for the damage done to the 
house itself. 

Certain questions had been asked of the applicant for insurance, 
(Allen) and answers given, before the policy was issued; and there 
is a clause in the policy in the following language: “Special refer- 
ence is had to assured’s application on file in this office, which is 
their warranty, and a part hereof.” In the application are the fol- 
lowing question and answer: “Is the land on which building stands 
held in fee-simple or on lease? Answer. Fee-simple.”: The third 
clause of the policy stipulates that “if the interest of the assured in 
the property be any other than the entire, unconditional, and sole 
ownership of the property, for the use and benefit of the assured, or 
if the building insured stands on leased ground, it must be repre- 
sented to the company, and so expressed in the written part of this 
policy; otherwise the policy shall be void.” After the building in 
controversy was erected, the plaintiffs sold the soil contiguous to it on 
the west to one Mason, and stipulated that, in building on the lot so 
purchased, Mason should make the west wall of the plaintiffs’ house 
the east wall of his, inserting his joists into the wall; and, Mason's 
house being a two-story building, it was further stipulated that he 
should raise the east wall of his building on the said west wall of 
plaintiffs. This was done, and the property stood in that condition, 
and in that right, when the policy was taken out in this case, and 
when the fire occurred. This, it is contended for appellant, was a 
misdescription of plaintiffs’ title and ownership, and avoids the 
policy. 

We do not think this objection well taken. We concur in opinion 
with the trial court, and hold that the essential purpose of the in- 
quiry was to learn whether the property was held by a title in fee, 
or by a title less valuable than a fee; and whether the property was 
incumbered by alien interests, liens, or other incumbrances, which 
lessened the value of the applicants’ insurable interest. The, ease- 
ment or servitude previously conveyed or granted to Mason was but 
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carrying into effect the usual method of building in cities and towns 
by coterminous proprietors. It is shown that Ainsworth, appellant’s 
agent at the time the policy was applied for and issued, resided in 
the town of Athens, where the property is situated. With him the 
assured negotiated, and effected the insurance. He was familiar 
with the premises, and must have known in what manner the houses 
were connected together, and that the east wall of Mason’s upper 
story rested on the west wall of the house he was insuring. He was 
the agent of the insurance company, and we have no sympathy 
with any attempt to transform him into an agent of the applicants 
in any service connected with the issue of the policy. With him 
alone the assured had dealings; and it would be an anomaly if we 
were to hold he was their agent, and not the agent of the insurance 
company with which they were negotiating. If he did not represent 
the corporation, it had no representative, and yet agreed to the terms 
of a solemn contract. Such shifting use of a paid employe finds no 
sanction in that sturdy morality which should underlie every system 
of jurisprudence: Piedmont & Arlington Ins. Co. vs. Young, 58 Ala., 
476; Insurance Co. vs. Wilkinson, 13 Wall, 222; De Lancey vs. 
Insurance Co., 52 N. H., 581; May, Ins., § 143; Royley vs. Empire 
Ins. Co., 36 N. Y., 550.. A few cases are variant from this principle: 
Wineland vs. Security Ins. Co., 53 Md., 276; Jenkins vs. Quincy 
Mutual Fire Ins. Co., 7 Gray, 370. 

We do not think Allen’s failure to disclose the fact and nature of 
Mason’s right or easement impaired or affected the substantial truth- 
fulness of the representation as to title: tna Ins. Co. vs. Tyler, 16 
Wend., 385; Savage vs. Howard Ins. Co., 52 N. Y., 502; Washington 
Fire Ins. Co. vs. Kelly, 32 Md., 421; Couch vs. Rochester German Fire 
Ins. Co., 25 Hun, 469; Castner vs. Farmers’ Mut. Fire Ins. Co., 46 
Mich., 15; s.c. 8N. W. Rep., 554; American Cent. Ins. Co. vs. McCrea, 
41 Amer. Rep., 647. We do not question the correctness of the fol- 
lowing authorities, nor do we consider they conflict with the views ex- 
pressed above. In each of them the misdescription was substantial, 
and materially impaired the nature of the title: Eminence Mut. Ins. 
Co. vs. Jesse, 1 Met. (Ky.), 523; Agricultural Ins. Co. vs. Montague, 
38 Mich., 548; tna Ins. Co. vs. Resh, 40 Mich., 241; Davenport vs. 
New England Mut. Fire Ins. Co., 6 Cush., 340; Wilbur vs. Bowditch 
Mut. Fire Ins. Co., 10 Cush., 446; Abbott va. Shawmut Mut. Fire 
Ins. Co., 3 Allen, 213; Falis vs. Conway Mut. Fire Ins. Co., 7 Allen, 
46; Graham vs. Fireman’s Ins. Co., 87 N. Y., 69; Columbian Ins. 
Co. vs. Lawrence, 2 Pet., 25; Same vs. Same, 10 Pet., 507; Jeffries 
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vs. Life Ins. Co., 22 Wall, 47; Atna Life Ins. Co. vs. France, 91 
U.S., 510; Sun Mut. Ins. Co. vs. Ocean Ins. Co., 107 U. S., 485; s. ¢. 
1 Sup. Ct. Rep., 582. 

We think on the uncontroverted facts shown in this record the 
insurance company waived the production of the preliminary proofs: 
May, Ins., § 469; Fland., Ins., 541; Tayloe vs. Merchants’ Fire Ins. 
Co., 9 How., 390; Norwich & N. Y. Transp. Co. vs. Western Mass. 
Ins. Co., 34 Conn., 561; Williamsburgh City Fire Ins. Co. vs. Cary, 
83 Ill., 453; Insurance Co. vs. Sorsby, 60 Miss., 302. 

So we think the delay of sixty days after proof furnished before right 
of action accrues, was also waived in this case. The insurance com- 
pany denied all liability to pay, except for damage done to the house 
proper, and offered to pay a specified sum in satisfaction of that ad- 
mitted liability. This relieved the plaintiffs of the necessity of wait- 
ing sixty days before bringing suit. Fland., Ins.,532; Phillips vs. Pro- 
tection Ins. Co., 14 Mo., 220; Norwich & N. Y. Trans. Co. vs. Western 
Mass. Ins. Co., 34 Conu., 561; Georgia Home Ins. Co. vs. Jacobs, 56 
Tex., 366. 

On the two questions last presented the testimony was full and un- 
disputed, and could have been charged upon without hypothesis: 
Carter vs. Chambers, MS. (present term). The circuit court, in rul- 
ing on those questions, did not and could not err to the prejudice of 
appellant. 

The policy sued on contains this clause: ‘Fences and other yard- 
fixtures, sidewalks, store furniture and fixtures, are not covered by 
insurance on the building, but must be separately and specifically 
insured.” Under this clause it is contended for the insurance com- 
pany that the risk does not cover the awning, the shelving, nor the 
office. We think it unquestionably clear that, under the testimony 
in this record, each of these items must be classed as a fixture: 
Thurston vs. Union Ins. Co., 28 Alb. Law J., 490, No. 25, December 
22,1883; May, Ins., § 420; 3 Wait, Act. & Def., 376 et seq.; Fore vs. 
Hibbard, 63 Ala. 410. But the exception does not include all 
fixtures. It is only “store-fixtures” and “ yard-fixtures” that come 
within the exception. The awning was not a yard-fixture. It was 
attached to the front of the house, we must suppose, for purpose of 
shade. There was no yard there to which it could be attached or 
affixed. It was a fixture to the house as a house, and in no sense a 
store-fixture; that is, a fixture attached to the store, tributary to its 
use asa store. The shelving and office were store-fxtures, and were 
not insured. The awning was a fixture, but a part of the building, 
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and would have passed by a conveyance of the property as a house, 
and would have descended to the heirs by inheritance. But, as we 
have said, it was not a “store-fixture,” and was not excepted from 
the binding obligation of the insurance policy. Its removal or 
demolition would seem to have been justified by the attending cir- 
cumstances, and, if so, the insurance company must make good the 
damage: 4 Wait, Act. & Def., 67; May, Ins., § 404. 

A question was raised on the rule or measure of recovery. The 
policy provides that “it shall be optional with the company to repair, 
rebuild, or replace any property lost or damaged, with other of like 
kind and quality, within a reasonable time, giving notice of the in- 
tention so to do within sixty days after receipt of proofs herein re- 
quired.” The insurance company expressed no wish or intention to 
repair the damage in this case, and hence we need not consider this 
clause further than to say, if the right to repair be claimed, it will 
not be a full defense and compensation, unless by the repairs the 
property is made as serviceable and valuable as it was before the 
burning. The policy, however, contains the further clause, that 
‘the cash value of property destroyed or damaged by fire shall in 
no case exceed what would be the cost to the assured, at the time of 
the fire, of replacing the same; and in case of the depreciation of 
such property, from use or otherwise, a suitable deduction from the 
cash cost of.repairing the same shall be made to ascertain the actual 
cash value.” It would seem there should be no difficulty in inter- 
preting this clause. If by repairs the property can be rendered as 
valuable as it was before the fire, then the cost of repairs is the 
measure of recovery. If property had been destroyed which, from 
use or otherwise, had become less valuable than when new, then the 
cost of replacing it, less the percentage of depreciation of the de- 
stroyed article by such use, will determine the extent of the dam- 
ages. Ifthe property, after being repaired, is not as valuable as it 
was before the fire, then the cost of repairs, supplemented with the 
amount of depreciation in value, are the factors for fixing the,dam- 
ages. There was no error in admitting testimony as to damage to 
the property covered by the policy. 

The record affirms it contains all the evidence. It is shown that, 
when the $100 was tendered, the execution of one of two receipts, 
each expressing to be in full of certain claims of insurance, was made 
a condition of its payment. There is no proof that the money was 
brought into court. Either of these objections was fatal to the de- 
fense attempted under the plea of tender: 2 Pars. Cont., *644, *645; 
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Code 1876, § 4,698; Daughdrill vs. Sweeney, 41 Ala., 310; Alexander 
vs. Caldwell, 61 Ala., 543. 

The remarks of counsel in the concluding argument were objec- 
tionable, and the court erred in not arresting that line of argument 
when thereto requested: Wolffe vs. Minnis, 74 Ala., 386; Cross vs. 
State, 68 Ala., 476; East Tennessee, V. & G. R. Co. vs. Bayliss, 75 
Ala., 466; Same vs. Carloss, 77 Ala., 443. 

We consider it unnecessary to comment on what isfclaimed as an 
award. Negotiations were conducted afterwards, and it was not 
insisted on as settling the controversy. 

We have now noticed every material error which was raised in the 
court below. We will not attempt to apply the principles to the 
numerous exceptions and many assignments of error. Reversed 
and remanded. 





1887. | Mutual Fire Ins. Co. vs. Block. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas, No. 2, of Philadelphia County. 


MUTUAL FIRE INSURANCE CO. 
vs. 


BLOCK.* 


Block in New York applied to Heller, an insurance broker, to place insurance 
on his stock and fixtures. Heller passed the application over to Anderson, 
another broker, who in turn sent it to Harrisburg, to one Huntzinger, the 
general agent of a Philadelphia insurance company. Huntzinger placed 
the risk with his company, who sent him a policy in Block’s name. This 
policy contained conditions to the effect that the premiums must be paid at 
the office of the company in Philadelphia, or to an agent expressly au 
thorized in writing to receive them; also that in case of loss there must be 
furnished a certificate under the hand and seal of the chief of the fire de- 
partment, stating that the assured had honestly sustained the loss; and 
finally, that the policy would not be valid ‘‘until countersigned by Hunt- 
zinger at Harrisburg.” Huntzinger countersigned the policy and for- 
warded it to Anderson, who gave it to Heller for Block. n January 14, 
1881, Heller paid the premium, which he had previously received from 
Block, to Anderson. That night the insured property was damaged by 
fire. On January 25, 1881, Anderson forwarded the premium, with others, 
to Huntzinger, in the regular course of business between them. The latter 
refused to receive it, and the company declined to pay the loss. In a suit 
by Block on his policy, held, that he was entitled to recover. Huntzinger 
was the duly accredited agent of the company and did not exceed his au- 
thority in countersigning and forwarding the policy. He was also Ander- 
son’s principal. The company knew the risk was in New York and that 
Huntzinger must place it throngh an agent in that city. It was not error, 
therefore, for the court to refuse to charge that the company was not 
liable unless the premium was paid in Philadelphia or to an agent author- 
ized in writing to receive it; but to leave it to the jury, whether the 
course of dealing by the company did not justify the belief that Anderson 
was duly authorized to receive the premium. 

Block did not furnish the certificate from the chief of the fire department, 
because that officer refused to become a party to adjustments. Held, that 
this was immaterial, and that the company had no right to require such a 
certificate. 


Debt, by David Block against the Universal Fire Insurance Com- 
puny of Philadelphia, on a policy of insurance, containing, inter alia, 


* Decision rendered, October 6, 1885. —From Eastern Reporter. 
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the following conditions: “This company shall not be liable by 
virtue of this policy, or any renewal thereof, until the premium be 
actually paid to the company at its office in Philadelphia, or to an 
agent expressly authorized in writing by the company to receive the 
same.” . . . “A particular statement of the loss shall be ren- 
dered . . . settingforth . . . acertificate under the hand 
and seal of the chief of the fire department or other officer having 
charge of the investigation of fires . . . stating that he has 
examined the circumstances attending the loss, knows the character 
and circumstances of the assured, and verily believes that the as- 
sured has honestly sustained loss on the property herein described 
to the amount which such officer shall certify.” 

In November, 1880, Block, who was in business in New York City, 
employed one Heller, an insurance broker of the same place, to 
obtain insurance upon certain stock and fixtures in his factory, on 
Bayard Street. Heller took the application to S. R. Anderson, also 
an insurance broker, and the latter forwarded it to B. K. Huntzin- 
ger, who was the general agent of the defendant company, in Harris- 
burg. Huntzinger sent the application to the main office in Phila- 
delphia, where the policy in suit was written, November 13, 1880, 
and returned to Huntzinger. He countersigned the policy, under a 
provision thereof requiring him to do so, and sent it back to Ander- 
son in New York, to collect and forward the premiums to him at 
Harrisburg, according to the usual course of trade between them. 
Anderson delivered the policy to Heller for Block, and Heller, who 
had previously received the premium from Block, paid the same to 
Anderson on the morning of January 14, 1881. That night 
a fire occurred which resulted in damage to the insured property. 

On January 25, following, Anderson forwarded the premium, 
with several others, to Huntzinger, it being his custom to retain pre- 
miums for a week or two, or even for a month, and then to 
send Huntzinger several at once. The latter, however, returned 
this premium to Anderson and informed him that he could not 
accept it. 

Block then employed an adjuster in New York named Ettinger, 
to prepare his proofs of loss, and represent him in the settlement. 
A proof of loss was sent by Ettinger to the company defendant, upon 
the receipt of which the president wrote to Block: “It (the proof) 
is not in any respect in accordance with instructions in printed part 
of Universal Fire Insurance Company policy, No. 9,358, for making 
proof of loss, and we shall not recognize it as a proof of loss.” To 
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this letter a reply was received from Ettinger in which, after stat- 
ing that Block had handed it to him, he said: “Should. the one 
point though bother you, that you want the certificate of the chief of 
the fire department, or other officer having charge of the investiga- 
tion of fires, then I beg leave to state to you that my friend, Mr- 
Sheldon the fire marshal of this city, refuses blank out to have his 
official capacity used for the purpose of adjusting losses. Your 
paragraph in this respect becomes null and void, and I doubt 
whether Mr. Sheldon has got the right to furnish you the remotest 
explanation of a fire, as you are an out-of-town corporation, and 
not a tax-paying company under the jurisdiction of the State of 
New York.” There was no further correspondence and Block then 
brought this suit. 

The defendants submitted the following points:— 

(1) “That under the terms of the policy in suit the company de- 
fendant would not be liable thereon until the premium had been 
actually paid to the company at its office in Philadelphia, or to an 
agent expressly authorized in writing to receive the same.” Refused. 
[Second assignment of error. } 

(2) “That there is no evidence in this case that the premium 
was paid prior to the alleged loss of the plaintiff, so as to make 
the company liable therefor. Refused. [Third assignment of error. } 

The court—“They (the jury) may inquire whether the defend- 
ants had not, by their course of dealing, justified the belief that 
Anderson was duly authorized to receive the premiums on their 
behalf, and, if such were the case, the want of written evidence 
would not necessarily operate as a defense.” (Fourth assignment 
of error. ] 

(3) “That the furnishing by the assured of a certificate under the 
hand and seal of the chief of the fire department, or of a magistrate 
or justice of the peace, as required by the third section of the 
seventh condition of the policy, was, unless waived by the company, 
a condition precedent to the right to recover.” Refused. (Fifth 
assignment of error. | 

(4) “That there is no evidence in this case of a waiver of the 
condition which required a certificate under the hand and seal of the 
chief of the fire department, magistrate, or justice of the peace, to 
be furnished the company as part of the particular account or proofs 
of loss.” Refused. [Sixth assignment of error. ] 

The court—“The court leaves it to the jury to say whether the 
want of a certificate under the hand and seal of the chief of the fire 
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department, magistrate, or justice of the peace, has been excused or 
waived.”. [Eighth assignment of error. ] 

Verdict and judgment for plaintiff, whereupon the defendants took 
this writ of error. 


James C. Setters, for Plaintiffs in Error. 
George P. Ricn and Mayer Suuzperaer, for Defendant in Error. 


Gorpoy, J. 

The material assignments of error, in this case, with the 
exception of the third and fourth, may be disposed of in two gen- 
eral classes :— 

1. That relating to the waiver of the condition of the policy which 
exempts the company from all liability until the actual payment of 
the premium either at its office, or to an agent authorized in writing 
to receive the same. 

2. That which embraces the rulings of the court on the effect and 
character of the proofs of loss. 

We will first dispose of the third and fourth assignments, in which 
complaint is made of the learned judge of the lower court, that he 
refused to say to the jury there was no evidence that the premium 
was paid prior to the alleged loss, so as to make the company liable 
therefor, and that they were instructed to inquire whether the de- 
fendant had not, by its course of dealing, justified the belief that 
_ Anderson was authorized to receive the premiums on its behalf, and 
if such were the case the want of written evidence would not nec- 
essarily operate as a defense. We cannot agree that in either of 
these exceptions the court below has been convicted of error. As to 
the first, the evidence is that Block paid the required premium to 
Heller, his broker, from whom he received the policy before that in- 
strument came into his possession, and if we are to believe Ander- 
son’s written receipts, he received this money on and before the 14th 
of January; then from Anderson it passed to Huntzinger in the shape 
of a check, but as that came to hand after the fire he refused to re- 
ceive it. The next question involves not only the fourth assignment; 
but also the second, and may, therefore, be discussed together with 
them. As we have seen, Block paid the required premium, and in 
due course received his policy. In looking at the face of that policy 
he would discover that it was issued in consideration of the pre- 
mium which he had paid, and though he might have discovered the 
condition that it would not be effective until the amount of that 
premium was paid into the treasury of the company, or to its agent, 
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yet he might also observe this significant paragraph, “But this 
policy shall not be valid until countersigned by B. K. Huntzin- 
ger, agent at Harrisburg.” Seeing this he might well and logically 
conclude :— 

(1) That Huntzinger was the duly accredited agent of the com- 
pany; and (2) The policy being countersigned by him nothing more 
was required to assure its validity. The regular sequence of thought 
must necessarily be as follows: The premium has been paid; the 
policy has come to hand in due course; the consideration appears 
on its face as though paid to the company; it has been regularly ex- 
ecuted, and the stamp of complete verity has been given to it by the 
counter-signature of the company’s agent. In view of all this, after 
the company had thus compromised itself, it seems almost idle to 
discuss the powers of Huntzinger, or to inquire particularly concern- 
ing their, limits, nevertheless we think the evidence warrants us in 
saying he did not act beyond the strict line of his authority. Ander- 
son sent the risk to Huntzinger to place in any company he thought 
fit; he, on his motion, placed it in the defendant company, counter- 
signed the policy and forwarded it to Anderson for the purpose of 
delivery; Anderson did deliver it, received the money and sent it to 
Huntzinger. Who then, in these particulars, was Anderson’s princi- 
pal if not Huntzinger? Moreover, the company well knew that this 
risk was in New York, where it had no office, and that Huntzinger 
was necessarily doing this and similiar business through an agent in 
that city and for that matter, through this very broker. There is no 
doubt at all but that there would have been no difficulty whatever 
about the regularity of this whole transaction had the money reached 
Huntzinger before the loss, but if in such case the regularity of 
Anderson’s agency and Huntzinger’s method of doing business would 
have been recognized, we cannot see how or on what principle con- 
sistent with honesty and fair dealing they can now be repudiated. 
Again, we repeat, the company knew that Huntzinger was placing its 
policies in New York; moreover, it knew that he could not go there 
personally and take contracts of insurance, for he had no power so 
to do because the company had no such power; such contracts must 
be made, if at all, in the State of Pennsylvania; how then could it 
be supposed that the agent was to transact such business except 
through the regular channels of trade, that is, by the employment of 
banks or brokers. Under such circumstances as these we cannot say 
_ that the court did wrong in referring the evidence to the jury, and 
we think it was altogether sufficient to warrant the finding of that 
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body. We may agree that the result would have been different had 
Heller, who was the immediate agent of the plaintiff, neglected to 
pay over the premium to Anderson or Huntzinger, for then the case 
would have had some resemblance to that of the Pottsville Mutual 
Fire Insurance Co. vs. Minnequa Springs Improvement Co. (100 
Penn. St., 137), for in that case the plaintiff’s own agent would have 
beeu chargeable with neglect, which could not have been attributed 
to the company. Here, however, there is no neglect on the part of 
any one. Everything was done in the regular and ordinary course 
of business and the defense set up must be regarded as utterly with- 
out merit. Nor can we see how the doctrine of estoppel can fail to 
apply in a controversy such as this. As we have seen, the counter- 
signing of the policy by Huntzinger, in accordance with the com- 
pany’s own direction expressed in writing on the face of that instru- 
ment, gave it the appearance of a valid paper, and thus Block was 
assured that every prerequisite had been complied with. By whose 
default then, if any such there was, did it pass through Anderson 
and Heller to the plaintiff? Intentionally and in the regular course 
of business the agent of the defendant issued that policy, and no at- 
tempt was ever made, as in the case above cited, to countermand or 
revoke it. It was then the default of the company by which Block 
was misled, and we are at a loss to divine by what rule of law that 
default can be thrown over on the assured. It is a clear case of equit- 
able estoppel and the company must bear the consequences of its 
own neglect. The other point has nothing at all in it. The proofs 
of loss were made out by a competent adjuster, and if they were not 
certified by the fire marshal of New York it was because he prop- 
erly refused so to do. The company had no right to require a pub- 
lic officer to act in the adjustment of its risks, and the neglect of the 
assured to even ask a certificate from that officer would have 
been no default. Besides this, it was the duty of the company, on 
the receipt of the proofs, to return them, if they were objectionable, 
and point out the particular defects. This it. refused to do, but re- 
plied generally that they did not correspond with the printed in- 
structions, and refused to receive them. This was not sufficient; in- 
surance companies cannot expect thus to escape from the payment 
of an honest claim through technicalities which do them no harm 
and which they themselves can easily cure: Beatty vs. Insurance 
Co., 66 Penn. St., 9; Insurance Co. vs. Flynn, 98 Penn. St., 627. 
The judgment is affirmed. 





1887.] Metropolitan Life Ins. Co. vs. McTaque. 


SUPREME COURT OF NEW JERSEY.* 


METROPOLITAN LIFE INS. CO. 
vs, 
McTAGUE.+ 


When a life insurance policy has become forfeited by non-payment of pre- 
miums, and a “ revival application’? is made, asking that the policy be 
revived, and containing representations as to the insured during the period 
between the issuing of the policy and the date of the revival application, 
and a warranty that such representations (as well as the representations of 
the original application) are true, and that otherwise the insurance will 
be void, and containing also an agreement that the liability of the insurer 
is not to exist until the revival is assented to, and when the insurer after- 
wards assents by a written approval of the revival application, held (1) 
that, upon such assent, the original contract, with all its terms, became 
re-instated, and there were also incorporated into the contract, which then 
arose, the new terms expressed in the revival application, and thereby the 
representations therein contained became part of the contract, and that 
the truth of each was warranted ; (2) that a statement in the revival ap- 
plication, that insured had not, during the period covered thereby, been 
‘*sick or afflicted with disease,” was not necessarily to be inferred to be 
false from the fact that insured had a “‘ cold ;” (3) but a statement that in- 
sured had not ‘consulted or been prescribed for by a physician” was 
shown false by proof of such a prescription, although it appeared to have 
been given fora ‘‘ cold,” and the nature of the prescription did not appear. 


Mr. Bercrer, for Prosecutor. 


Mr. Brapner, for Defendant. 
Maaig, J. 


The action in the district court was founded on a policy of life in- 
surance dated April 14, 1884, whereby the Metropolitan Life Insur- 
ance Company agreed, if certain premiums were paid, to pay to 
Annie McTague a certain sum on the death of John McTague, her 





This court, though not that of the last resort, is composed of the same law judges as the 
atter.—[ Ep. Ins. Law JOURNAL. } 


t Decision rendered, June 15, 1887. 
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husband. The judgment of the district court was in favor of Annie 
McTague, and it was affirmed on appeal. It appears by the state of 
the case that the policy in question originally issued upon the ap- 
plication of Annie McTague. It was averred in the policy that the 
contract was made in consideration of the representations contained 
in the application, which was therein “ referred to and made part of 
this contract.” The policy further stipulated that, if the representa- 
tions were not true, the contract should be void. By force of these 
stipulations, the application, and the representations thereby made, 
were incorporated into the completed contract of insurance, and the 
truth of the representations was warranted. If false, although in 
immaterial particulars, the contract would be avoided: Dewees vs. 
Manhattan Ins. Co., 34 N. J. Law, 244; Carson vs. Jersey City Ins. 
Co., 43 N. J. Law, 300, and 44 N. J. Law, 208; Cushman vs. United 
States Life Ins. Co., 63 N. Y., 404; Phoenix Mut. Life Ins. Co. vs. 
Raddin (United States Supreme Court), 23 Reporter, 353, 7 Sup. 
Ct. Rep., 500; McDonald vs. Law Union Ins. Co., L. R., 9 Q. B., 
328. 

The contract thus made became forfeited by the failure to pay the 
weekly premiums as agreed. Afterwards, and on February 12, 1885, 
Annie McTague signed and delivered to the company a written ap- 
plication called a “ Revival Application.” It described the forfeited 
policy, admitted that the weekly premiums had remained unpaid for 
thirty-one weeks, and contained the following, viz.:— 

“The undersigned assured hereby declares and warrants that the 
life heretofore insured under the above-numbered policy has not, 
since said policy was issued, been sick, or afflicted with any disease, 
or met with any accident, or consulted or been prescribed for by 
any physician, and that the habits of said insured are sober and 
temperate. Said policy having lapsed, the undersigned desires to 
renew the same, and herewith pays the premiums in arrears, with the 
understanding that no liability exists on the part of the company 
until said company at its home office in New York City, shall have 
assented to the revival of said policy, and so notified its agent first 
above named; nor shall said policy be deemed to be in force, unless, 
upon the date of its revival by the company at its home office as 
aforesaid, the said insured shall be alive and in sound health. It is 
further warranted that the statements in this and the original appli- 
cation are in all respects true; otherwise the insurance will be void, 
and all payments made will be forfeited to the company. 

“ Agent’s or physician’s signature, ——-——-——-——_——_.. 
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“(After satisfying himself of the identity of the proposed insured.) 

“ First class, should be unexceptionable lives; second class, lives 
in which the unfavorable circumstances are very slight; third class, 
lives in which the unfavorable circumstances are serious, and require 

a considerable reduction in the amount proposed, as an equivalent 
’ for the increased risk of the assurance; fourth class, lives where the 
objections are such as to render it inexpedient to undertake the as- 
surance.” 

The company assented to the revival of the policy by an approval 
of the revival application annexed thereto, and signed by one of its 
officers. It notified the agent referred to, and received the pre- 
miums in arrear, and those which subsequently fell due up to the 
death of John McTague, which occurred September 9, 1885. It 
now disputes its liability upon the policy on the ground that state- 
ments contained in the revival application were untrue. 

The question thus raised requires us to determine what contract 
existed between the parties after the policy was revived, and the re- 
lation to that contract of the revival application and its representa- 
tions. The forfeiture of such a policy by non-payment of premiums 
may be waived, and such waiver will generally be inferred from a 
receipt of the premiums after forfeiture. , Upon such a waiver the 
pre-existing contract doubtless becomes re-instated upon its origina] 
terms. Such a forfeited policy may also be expressly revived, and in 
such case the revival may be upon such terms and conditions as the 
parties agree to. When an express revival is made upon the state- 
ments of the original application, it has been made a question 

whether the truth of those statements is to be tried by the circun.- 
' stances existing at the time of the original application, or at the time ~ 
of the revival : Bliss, Life Ins., § 194. Mr. May says that the au- 
thorities do not agree; some taking the view that a revival makes a 
new contract, and others that it merely continues the old one. He 
expresses his opinion that special circumstances seem to control the 
decision according as they indicate the intent of the parties : May, 
Ins., § 190. In like manner the parties may doubtless agree to re- 
vive the lapsed contract upon new terms and conditions, or upon its 
original terms and conditions, with such additional terms as they 
mutually agreed to incorporate therewith. Whether the parties 
merely re-instate the old and forfeited policy, or create a new contract 
on new terms, or revive the lapsed contract with additional terms, 
must be determined from the circumstances. In the case before us, 


it is clear, in my judgment, that the intent of the parties was to re- 
VOL. XVI.—42. 
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vive the forfeited policy, with all its original terms, by a new con- 
tract, which incorporated into it aditional terms. This appears from 
the circumstances. The original policy was based on a written appli- 
cation containing statements as to the insurability of the person 
whose life was to be insured. These statements were expressly in- 
corporated into the contract, and warranted to be true. When for- 
feiture had occurred, the beneficiary in the lapsed contract applied 
in writing for its revival. The application contained statements as 
to the insurability of the person whose life was insured, covering 
the period between the issuing of the original policy and the date of 
the revival application. It further contained an agreement that the 
company’s liability should only re-arise upon its assent to the appli- 
cation. It contained an express warranty of the truth of the rep- 
resentations then made, and an agreement that if. they, or the 
representations of the original application, were not true, the con- 
tract should be void. This written application was assented to by 
the written approval of the company, and thereby a new contract 
between the parties was made, reviving the old policy with all its 
terms, and incorporating into it the additional terms expressed in 
the revival application. By these means the representations con- 
tained in the revival application became part of the completed con- 
tract between the parties, and their truth was warranted. The tal- 
sity of any of them will avoid the contract. 

Two representations in the revival application are alleged to have 
been false. The first was that which averred that John McTague 
had not, since the policy was issued, been “ sick or afflicted with any 

disease.” The district court found as a fact that he had, during that 
period, had a “cold.” The common pleas held that the statement 
of the application was not thereby shown to be untrue. In this I 
think there was no error. There was nothing in the mere fact 
found that required the inference that the insured life had been 
“afflicted by disease ” or even “sick.” These terms are not to be 
construed as importing an absolute freedom from any bodily ail- 
ment, but rather of freedom from such ailments as would ordinarily 
be called disease or sickness. Where a lapsed policy was revived on 
condition that the insured was in good health, it was held that the 
phrase was not to be construed as meaning an absolute exemption 
from any physical ill; and, as the policy had issued on an applica- 
tion showing the then state of health of the insured, it was further 
held that the condition was satisfied by the insured being in a state 
of health relatively like that represented in the original application : 
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Peacock vs. New York Life Ins. Co., 20 N. Y., 293. See, also, 
Cushman vs. United States Life Ins. Co., 70 N. Y., 77. Whether 
this view be approved or not, I am of opinion that in the absence of 
proof that the “cold” referred to produced disease or sickness, the 
courts below rightly held that the faslity of the statement in ques- 
tion was not shown. Nor do I think that the fact that the insured 
had been prescribed for by a physician necessarily required the in- 
ference that the cold produced either disease or sickness. 

The other statement alleged to be proved false is that which 
averred that John McTague had not, within the period between the 
issuing of the policy and the date of the revival application, “con- 
sulted or been prescribed for by a physician.” The fact found by 
the district court was that a physician had been called on by John 
McTague, or had visited him, and had prescribed for him for the 
“cold.” The common pleas, in their opinion before us, declared 
that this fact did not show the representation to have been false, be- 
cause it did not appear what sort of a prescription the doctor gave, 
—whether one compounded by a druggist, or made up of some 
common remedy. But it is obvious that this circumstance cannot 
be of the least importance in determining the truth or falsity of the 
representation in question. That representation did not aver a con- 
dition of health, or that it was requisite or proper to consult a 
physcian. It averred that he had not consulted a physician, or 
been prescribed for by a physician. The fact found contradicted this 
averment, whether the consultation and prescription related to a 
real disaase or an apprehension of disease. Indeed, so material 
does such a representation seem to be to the contract proposed by 
the application that, in my judgment, if made falsely and knowingly, 
it would avoid the contract. But the materiality of the representa- 
tion in this case is not in question; for, as we have seen, its truth is 
warranted. Its falsity appears from the fact found. 

The result is that the contract was avoided, and the court below 


erred in rendering judgment thereon. The judgment must be re- 
versed. 





Report of Decisions. 


COURT OF APPEALS OF NEW YORK. 


STONE 
Us. 
FRANKLIN INS. CO. or Bosrton.* 


The policy was procured by a broker from the agents of the company. Sub- 
sequently the latter notified the broker that the company ‘desire to 
cancel the policy. * * The same will be held binding until the 28th inst. 
12 o’clock noon. After that date the company will not be liable for any 
loss.” The broker had acted for the company for two years in procuring 
its insurances which were left to his discretion as to companies and rates, 
he apparently retaining the policies. No objection that he was not au- 
thorized to receive the notice was made by the broker at the time. 


Held, That where the broker was debited for the premium in his account with 
the agent and no cash had been paid, no tender of unearned premium was 
necessary. 

Hel, That under the circumstances the broker was the authorized agent of 
the insured to receive notice of cancellation. 


Benno Loewy, for Appellant. 
Ossorn E. Briaut, for Respondent. 


Ear., J. 

On or about the eighteenth day of February, 1881, the defendant 
issued a policy insuring certain property of the Standard Tinware 
Company of the city of New York, to the amount of $1,500, for one 
year from the sixteenth day of February, 1881. The policy con- 
tained this clause: “To protect itself against such increase or change 
of the risk as may not, under the above conditions, render this policy 
void, the company reserves to itself the right at any time, and for 
any cause, to return the assured the unexpired premium pro rata, 
which shall have the effect to cancel and annul this policy.” And 
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also the following clause: “It isa part of this contract that any 
person, other than the assured, who may have procured this insur- 
ance to be taken by this company, through its regularly appointed 
agents, shall be deemed to be the agent of the assured named in 
this policy, and not of this company, under any circumstances what- 
ever, or in any transaction relating to this insurance.” The insur- 
ance was procured through an insurance broker named Frank from 
Langford & Co., who were agents of the defendant. The premium 
was never paid; but, by the course of business between Langford & 
Co. and Frank, they allowed Frank to take insurance, and pay when 
it suited his convenience. On the twenty-sixth day of February, 
Langford & Co. sent to Frank this notice :— 

Dear Siz :—The Franklin Insurance Company of Boston desire to cancel 
their policy No. 9,190, covering property of Standard Tinware Co., Nos. 394 
and 396 Ist Av., N. Y. The same will be held binding until the twenty-eighth 


inst., 12 o’clock noon. After said date the company will not be liable for any 
loss under said policy. Yours, respectfully. 


This notice came to Frank’s hands about 9 o’clock a. m. on the 
28th, and in the evening of the same day the property insured was 


damaged by'fire to the extent of $4,600. Six other insurance com- 
panies had policies upon the same property, On the sixteenth day 
of June, 1881, the Standard Tinware Company assigned its claim 
against the defendant upon its policy to the plaintiff, and in Feb- 
ruary, 1882, he commenced this action. He claims that the policy 
was in force at the time of the fire, while the defendant claims that 
it was effectually canceled before the fire. 

The plaintiff contends that the cancellation was ineffectual, because 
at the time of the notice of cancellation a pro-rata share of the pre- 
mium was not returned. But the premium bad never in fact been 
paid. If it could, in any sense, be treated as paid, it was so paid 
by the credit given to the broker Frank. The defendant had 
never actually received anything, and therefore it had nothing to 
return. If the premium could be paid by the credit, so it could 
be restored by the cancellation of that credit, and after the defend- 
ant gave the notice canceling the policy its charge against Frank 
or the tinware company was thereby canceled. If it could there- 
after enforce payment of the premium against any one, it would 
have been cnly a pro-rata share thereof for the time intervening 
between the sixteenth and the twenty-eighth days of February, at 
noon, when the cancellation took effect. It was the agreement 
between the parties to the insurance that the insurance company 
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should have the right to cancel the policy, and it was certainly not 
contemplated that it should make a present to the insured in case 
the premium had not been paid as a condition of its right to cancel. 
We do not think, therefore, that the contention is sound that the 
cancellation was ineffectual on account of the non-return of the pro- 
rata portion of the premium. 

It is further claimed on behalf of the plaintiff that Frank had no 
authority to receive this notice of cancellation, and that notice to 
him was not notice to the insured. We are of opinion that, upon 
the undisputed evidence, Frank was so far the agent of the tinware 
company that notice to him was notice to that company. He had 
been the agent of the tinware company for about two years, through 
whom it procured insurance upon its property from various compa- 
nies, in all to the amount of $10,000. It does not appear that he re- 
eeived any particular instructions as to the companies from which 
he was to receive insurance, or as to the rates of premium or the 
amount to be insured by any particular company. It is inferable 
that all these matters were left to his discretion. After the fire, 
Scheider, the president and general manager of the tinware com- 
pany, did not know how much insurance the company had, nor what 
policies it held, until he called upon Frank the morning after the 
fire, and obtained the information from him. The defendant’s 
policy, and probably all the other policies, remained in the pos- 
session of Frank until after the fire. Frank, when he received the 
notice of cancellation, retained the same, and in no way objected 
that he was unauthorized to receive the notice; and when Scheider 
called upon him the next morning after the fire he informed him 
of the receipt of the notice, and he in no way questioned Frank’s 
authority to receive it. On the afternoon of the same day Lang- 
ford, one of defendant’s agents, called upon Scheider, informed him 
that the policy was canceled, and thereupon Scheider surrendered 
it to him, without objection, as a canceled policy. On the day after 
the fire formal notice of the loss, and in about two weeks after the 
fire formal proofs of loss, were served upon all the other compa- 
nies, but not upon the defendant. In the proofs of loss thus 
served the insurances in the other six companies were specified, 
and the loss was apportioned among them in proportion to the 
amounts respectively insured by them, and one of the companies 
specified in the proofs paid to the tinware company its share of the 
loss as thus determined. In those proofs the defendant was not 
named among the insurance companies having policies upon the 
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property. No claim of liability against the defendant on its policy 
was made until about three months after the fire, and no proofs of 
loss were served upon the defendant until about three months and 
a half after the fire. From all these facts, including the stipulation 
in the policy above set out, it is clear that Frank was understood 
by the parties to be the general agent of the tinware company to 
procure and deal with this insurance. During more than three 
months after the fire his authority to that extent seems to have been 
conceded by the tinware company, and was not questioned by any 
one. If upon this evidence the jury had found that Frank was not 
authorized to receive the notice, their verdict would have been so far 
contrary to the evidence that it would have been the duty of the trial 
judge to set it aside. 

It is true that Scheider testified that Frank was simply the broker 
whom he authorized to get so much insurance, and that he did not 
consider him his agent, and that Frank testified that he had nothing 
to do “but to place the business” (meaning probably to perfect the 
insurance) as Scheider ordered him to do. But these were mere 
expressions of opinions by the witnesses while testifying, which in 
no way impaired the force and significance of the other evidence, 
or changed its legal effect. It is a matter of some significance that 
nothing was said about the extent of Frank’s agency in the charge 
of the judge, and he was not requested to submit the facts in refer- 
ence to such agency to the jury. If Frank had no authority, except 
as a broker, to procure this insurance, and the defendant had been 
obliged to rely solely upon the clause in the policy above set out to 
establish his agency, then his case would have been in that respect 
like the case of Hermann vs. Niagara Fire Ins. Co., 100 N. Y., 411. 
But the evidence bearing upon Frank’s agency distinguishes this 
case from that. Certainly, so long as Frank held the policy, and it 
was carried upon his credit, and not delivered to or accepted by the 
insured, notice of cancellation could be given to him, and, upon 
receipt of such notice, it would be his duty, as a broker, to procure 
other insurance. Suppose in this case the notice had been given to 
him within one hour after the policy was delivered to him, would 
any one doubt that the policy would have been thereby effectually 
canceled, and that it would have been his duty at once to procure 
other insurance? The fact that it remained in his possession for 
ten days does not affect the principle, or make any difference in his 
status, authority, and obligation. 
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The further claim is made that there was not sufficient proof that 
Scheider was authorized to represent the tinware company. We 
think the proof is ample that he was so authorized, and that he was 
the general manager of the company. It appears that the tinware 
company was the successor of Joseph Scheider & Co., and sv it was 
printed upon the letter-heads of the company. He was its presi- 
dent, and actea for and represented it in all its transactions in 
reference to the insurance upon its property, and the adjustment 
and settlement of the loss. The assignment of the claim to this 
plaintiff was executed by him. When testifying, he spoke of the 
book-keeper of the company as “my book-keeper,” and of Frank as 
“my agent,” thus showing that, in his estimation at least, he was 
the company; and there is no hint in the evidence that any other 
person had authority to represent it. 

From all this evidence the inference is irresistible that he was the 
general manager of the company, authorized to represent it, and the 
trial judge could properly have so determined as matter of law. 
We are therefore of opinion that, upon the evidence, as it appears 
in this record, the trial judge could, if moved thereto by the defend- 
ant, have non-suited the plaintiff. The plaintiff, therefore, has no 
cause of complaint of the verdict of the jury against him, or of 
any error in the charge of the judge. If the policy had not been 
canceled before the fire, and thus had remained in force, its subse- 
quent surrender to the defendant would not have extinguished its 
cause of action for its loss. It is the cancellation of the policy 
before the fire, and that alone, which requires the affirmance 
of this judgment. 

The judgment should be affirmed, with costs. 

All concur, except Ruger, C. J., dissenting, and Finch, J., absent. 





Pearcy vs. Michigan Mut. Life Ins. Co. 


SUPREME COURT OF INDIANA. 


vs. 


MICHIGAN MUT. LIFE. INS CO.* 


When examined on his voir dire, a juror being asked whether he held a pol- 
icy in the company, replied in the negative. It afterwards appeared that 
he had taken out a policy for the benefit of his wife. 


Held, That the object of such an examination is to ascertain whether the juror 
is impartial, and it is the duty of the juror to make a full answer not con- 
cealing any material fact. 


Held, That the question required the juror to state that such a policy had been 
taken out, and his failure to do so was misconduct which entitled to a new 
trial, notwithstanding his affidavit that his verdict had been influenced 
solely by the law and evidence. 


E. P. Hammonp and W. F. McNett, for Appellant. 
W. S. Harrman and W. H. Hamette, for Appellee. 
Exuiort, C. J. 

The appellant’s complaint is based on a policy of insurance issued 
by the appellee on the life of John Pearcy, the husband of the appel- 
lant. The appellant asks a new trial for the reason, among others, 
that Ezra Bowman, one of the members of the jury, was incompe- 
tent, and because he was guilty of misconduct. In the affidavits 
filed by the appellent it is stated that each of the jurors was asked 
“whether he, or any of his family, held any life insurance policy is- 
sued by the defendant,” and that each of the jurors answered that 
neither he, or any of his family, held a policy. The affidavits filed 
by the appellee state that the question asked each of the jurors was, 
“Do any of you hold a policy of life insurance issued by the defend- 


— 
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ant, the Michigan Mutual Life Insurance Company?” and that the 
jurors were not asked, ‘‘Do you, or any member of your family, 
hold such a policy?” It was further shown that Ezra Bowman had 
taken out a policy on his life for the benefit of his wife, that the pol- 
icy was in force at the time of the trial, and that the fact that such 
a policy was issued was unknown to the plaintiff and her attorneys 
until after the trial. In the affidavit filed by Bowman, he states that 
the question asked was, “ Do you hold a policy of life insurance is- 
sued by the Michigan Mutual Insurance Company?” but he does 
not deny that he had taken out a policy for the benefit of his wife. 
He and the other jurors swear that, in rendering their verdict, they 
were influenced solely by the law and the evidence. 

It is of high importance to a litigant that the triers of his cause 
should be impartial and disinterested men, and the law makes care- 
ful provision for securing him this right. In speaking of this right, 
the court of appeals of New York said: “The object of the law is to 
procure impartial, unbiased persons as jurors. They must be omni 
exceptione majores. They must have no interest in the subject-mat- 
ter of the litigation:” Diveny vs. City of Elmira, 51 N. Y., 506. The 
Supreme Court of Nebraska declared a like doctrine in Ensign vs. 
Harney (15 Neb. 330, 48 Amer. Rep., 344; 18 N. W. Rep., 73), where 
it was said: “Unless fair-minded, unbiased jurors can be selected, 
a trial becomes a mere farce, dependent, not upon the merits of the 
case, but upon extraneous circumstances, such as the bias, prejudice, 
or interest of the jury. To determine the competency of a juror, an 
oath is administered to him, and he is required to answer all ques- 
tions touching his qualifications as a juror, not generally, but in that 
particular case. Great latitude is allowed in such examinations, 
and, if it appears probable that the juror is not indifferent between 
the parties, he is excluded.” Other courts have asserted a similar 
doctrine. Thus in Bradbury vs. Cony (62 Me., 223), the court said: 
“In the trial of causes, the appearance of evil should be as much 
avoided as evil itself. It is important that jurymen should be devoid 
of prejudice. It is hardly less so that they should be free from 
the suspicion of prejudice.” So in Melson vs. Dickson (63 Ga. 682, 
36 Amer. Rep., 128) it was said: “A big part of the battle is the 
selection of the jury, and an impartial jury is the corner-stone of 
the fairness of trial by jury.” The principle is so plain and just 
that it needs little more than a bare statement, and we refrain from 
further reference to authorities, although they are very abundant. 
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The examination of a juror on his voir dire has a twofold purpose, 
namely, to ascertain whether a cause fur challenge exists, and to 
ascertain whether it is wise and expedient to exercise the right of 
peremptory challenge given to parties by the law. It is often im- 
portant that a party should know the relation of a person called as 
a juror to his adversary, in order that he may interpose a challenge, 
for cause, or exercise his peremptory right to challange. It is the 
duty of a juror to make full and truthful answers to such questions as 
are asked him, neither falsely stating any fact, nor concealing any mate- 
rial matter, since full knowledge of all material and relevant matters 
is essential to the fair and just exercise of the right to challenge 
either peremptorily or for cause. A juror who falsely misrepresents 
his interest or situation, or conceals a material fact relevant to the 
controversy, is guilty of misconduct, and such misconduct 1s preju- 
dicial to the party, for it impairs his right to challenge. In this 
instance the appellant had aright to a full and truthful answer from 
Bowman, and it was his duty to make that answer without evasion, 
equivocation, or concealment. 

We think that the question asked the juror required him to an- 
swer as to the policy taken out on his own life for the benefit of his 
wife. This is our conclusion upon the assumption that the question 
was that which the appellee maintains it was. It was not incumbent 
upon the appellee to minutely cover, by a long series of specific 
questions, all phases of the subject, but it was enough to ask such a 
question as would indicate to the mind of a fair and reasonable man 
what information the examining counsel sought to elicit. It seems 
clear that such a question as that asked Bowman ought to have 
drawn from him the fact that he had taken out a policy on his own 
life for the benefit of his wife; for the question certainly indicated 
that information as to his interest in the company, as well as his 
connection with it, was sought by the counsel conducting the ex- 
amination. 

The authorities support our conclusion that if the general question 
fairly arouses the juror’s attention, and directs it to the information 
desired, it is enough, without specific questions covering minute 
phases of the subject: In Rice vs. State (16 Ind., 298) the juror 
was asked as to whether he had formed an opinion, and he an- 
swered that he had not; but no inquiry was made as to whether 
he had served on the grand jury which found the indictment, and 
yet it was held, on proof that he had been a member of the grand 
jary, that the accused was entitled to » new trial. The general 
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question here under discussion was well and elaborately discussed 
in the case of Block vs. State, 100 Ind., 357. In that case no inquiry 
was made as to whether any of the jurors was a deputy of the prose- 
cuting attorney, and yet a new trial was ordered on its being shown 
that one of the jurors was the prosecutor's deputy: In Lamphier 
vs. State (70 Ind., 317) a juror was asked generally as to whether he 
was a freeholder or householder, and, by reason of an erroneous 
opinion, he gave an incorrect answer, yet it was held that the 
accused was entitled to a new trial. 

It is true that, in exact technical strictness, the policy belongs to 
the beneficiary: Wilburn vs. Wilburn, 83 Ind., 56; Pence vs. Make- 
peace, 65 Ind., 345. Butin the examination of jurors it is not essen- 
tial that counsel should employ terms with strict accuracy, for all 
that need be done is to fairly call the juror’s attention to the subject 
on which information is sought, and indicate to him, with reasonable 
certainty and clearness, the purpose of the question. It is common 
for one who has his life insured for the benefit of his wife or family 
to regard himself as holding the policy. Nothing, indeed, is more 
common than for one who has insured his life for the benefit of his 
family to speak of himself as having the policy, and very few men, 
if asked the question if they had a policy in a designated company, 
would think of giving any other answer than that they did have such 
a policy, even though the policy was payable to some one else. In 
a broad sense, a man whose life is insured has a policy, although the 
beneficial interest in it may be in another person, for the policy 
which expresses the contract is on his life, and he it is that the com- 
pany insures. We regard it as quite clear that the question asked 
Bowman required him to answer as to a policy taken out on his own 
life, although that policy was for the benefit of his wife. 

The statement of Bowman that he was influenced solely by the 
law and the evidence does not remedy the wrong. A juror who has 
deceived or misled the court or the counsel by a false or incorrect 
answer cannot, by a subsequent statement, repair the legal injury 
caused by his conduct on his preliminary examination: Hudspeth 
vs. Herston, 64 Ind., 133; Lamphier vs. State, supra; Block vs. 
State, supra; Territory vs. Kennedy, 3 Mont., 520; U. S. vs. Upham, 
2 Mont., 170. 

There are many cases in which the social and business rela- 
tions between a juror and a party will sustain a challenge for 
cause, and the authorities go very far towards establishing a rule 
which would make an interest such as that held by Bowman a 
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cause for rejecting the juror: Davis vs. Allen, 11"Pick., 466; Thomp. 
& M. Jur., § 179; Proff. Jury, § 177. But we need not and do not 
decide whether the interest of Bowman was such as would have 
warranted a challenge for cause, for it is enough for the present to 
decide that the information sought by the question was relevant 
and material for the purpose of enabling the appellant to intelli- 
gently exercise her right to interpose a peremptory challenge. 

We have not discussed the questions sought to be presented on 
the pleadings, for the reason that the record is so confused as not 
to present them properly, and for the additional reason that some 
of these questions are rendered immaterial by {the answers to in- 
terrogatories returned by the jury. Judgment reversed. 
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SUPREME COURT OF IOWA. 


HARLE anv Oruers 


Us. ? 


COUNCIL BLUFFS INS. CO.* ) 


The insured had given a premium-note, which the agent afterward forwarded 
to the postmaster of the town where insured resided for collection, together 
with a notice that if not paid within thirty days from date the policy 
would be suspended. Unknown to the agent, the insured was himself the 
postmaster. Within thirty days of its reception, but after the expiration 
of thirty days from the date, the postmaster canceled the note in the 
presence of two witnesses and placed the amount in a seperate apartment 
in his safe with the remark that there was another note paid. The prop- 
erty burned on the following day, and shortly after the identical money 
in the safe was forwarded to and received by the agent in ignorance of the 
loss. The policy provided that it should not be liable while any note 
given for premium remained due and unpaid. 

Held, That the policy-provision was valid. 

Held, That the insured could not act as agent of the company in paying his 
own note and in waiving the policy-provision; and having concealed the 
fact of the loss when transmitting the money, the company was not 
liable. 


Action on a policy of insurance against loss by fire, issued by the 
defendant to one French, who, after the loss, assigned his right 
of action to the plaintiffs. The defendant pleaded that the pre- 
mium was not paid in cash, but that the insured gave two notes 
therefor, and that the policy provides “that no insurance, whether 
original or continued, shall be considered as binding until the 
actual payment of the premiums; nor shall this company be liable 
for any loss under this policy occurring when any note, or any 
part thereof, given for a part or whole of the premium, shall be 
due and unpaid.” The defendant further pleaded that the note 
first falling due had been paid, and that the defendant had given 
the notice required by statute, but that said French had failed to 
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pay the second note, and that the same was due and unpaid at the 
time the loss occurred. Trial to the court, judgment for the plaint- 
iffs, and the defendant appeals. 


Sapp & Pusey, for Appellant. 

Wrieut, Batpwix & Hatpansg, for Appellees. 

Srevers, J. 

This action was submitted to the court upon an agreed statement 
of facts, the material portions of which are as follows: The note 
was due on the first day of April, 1884. On the first day of March, 
1884, the defendant notified French in writing that the note would 
fall due at the time above stated, and that, unless it was paid in 30 
days said policy would be suspended. On the fourteenth day of 
April, 1884, the defendant notified French that “said note had be- 
come due April 1, 1884; that, unless it was paid within 30 days 
from the date of said notice, said policy would be suspended; and 
in said notice also informed him of the customary short rate and 
expenses of said policy up to the maturity of said note;” which 
notice “was received by French on the fifteenth day of April, 
1884.” The notice is attached to and made a part of the state- 
ment of facts. 

The property insured was in Kirkman, and French resided there, 
and was “ postmaster.” There was no bank at Kirkman, and it was 
the custom and usage of the defendant in such case to send notes 
for collection to the postmaster. On May 7, 1884, the defendant 
forwarded the note to the postmaster at Kirkman for collection, 
with instruction to collect the same, and to explain to the party 
holding the policy that it was suspended. At said time French 
was such postmaster (but the defendant did not know this fact), 
and as such received the note. The loss occurred on May 26, 1884, 
and on the preceding day French took the note out of his safe in 
his store in which he had deposited it for safe-keeping, and “ can- 
celed the same, and tore off his signature thereto, and in place 
thereof deposited in said safe, in the same compartment where he 
kept said note, and separate and apart from his other money, the 
exact amount in money necessary to pay his said note which he 
had canceled.” This was done in the presence of two witnesses, to 
whom, at the time of so doing, French said: “ Well, there is another 
note paid.” 

On the third day of June, 1884, French, “in a letter written by 
him to the defendant, forwarded the identical money which he had 
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deposited in his safe to the defendant in payment of his note, which 
the defendant received in payment thereof, and has since re- 
tained,” but defendant did not know that the property insured had 
been destroyed, or of the acts and declarations of French made when 
the note was canceled. A copy of the letter, inclosing the money, 
is attached to and made a part of the statement of facts. 

1. The first question discussed by counsel is whether the de- 
fendant, in sending the note for collection, made French its agent, 
so that it is bound by his acts, declarations, and payment made to 
himself. It will be observed that the note was sent to the post- 
master, and a large discretion was reposed in him, for he was 
directed to employ the same means to collect the note “ you would 
if it were your own.” French being such postmaster, the note 
came into his possession, and the plaintiffs claim he paid it to himself 
prior to the loss. It is a fundamental rule, that where a discretion 
is reposed in one person by another, that the former cannot, at the 
same time, perform the duty incumbent en him as agent of the 
latter, and act for himself as principal. In such case he has an- 
tagonistic duties to fulfill, and the rights of his principal must 
necessarily conflict with his individual rights. In this case he 
might well conclude, as agent, to postpone all efforts to enforce 
payment of the note until he, as the maker, became insolvent. The 
30 days’ notice required by the statute expired on May 15th, and 
the claimed payment was made on the twenty-fifth of the same 
month. Between these dates the policy was suspended, and, if a 
loss had occurred, it must be conceded, we think, that there could 
not have been a recovery. The payment, if such it is conceded 
to be, would amount to a waiver. If French was the agent of 
the defendant, we are not prepared to say that he would not have 
such power. 

The law will not permit a man to occupy such inconsistent posi- 
tions, or represent such antagonistic rights, or perform such duties: 
Story, Ag., §§ 210, 212. French had no authority to determine that 
he would waive the suspension of the policy. He, in fact, could not 
do so. For this purpose he was not the agent of defendant. There- 
fore the defendant is not bound by the payment made by French to 
himself, or by his acts and declarations at that time. The inquiry, 
it seems to us, is pertinent, why French did not at that time do what 
he afterwards did,—forward the money to the defendant. 

2. The condition in the policy upon which the defendant relies 
is valid, and cannot be disregarded except as provided by statute : 
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Watrous vs. Mississippi Valley Ins. Co., 35 Iowa, 582; Garlick vs. Same 
44 Iowa, 553. The statute simply provides that the condition shall 
not take effect until 30 days after a specified notice has been served: 
Chapter 210, Laws 18th Gen. Assem. 

To our mind, several exceedingly technical objections are made as 
to the sufficiency of the notice under the statute. We shall not stop 
to discuss them; deeming it sufficient to say that the notice is, in all 
respects, sufficient, and is clearly, in our opinion, a substantial com- 
pliance with the statute. 

3. Eight days after the loss French forwarded money sufficient to 
pay the note to the defendant, which it received. At that time de- 
fendant had no knowledge of the loss, nor did it know that the 
money was forwarded by French. The letter inclosing it was signed 
“Postmaster, Kirkman, Iowa.” Because of the non-payment of the 
note on or before May 15, 1884, the policy was suspended after 
that date. It is perfectly clear, we think, that the receipt of the 
money, and its retention under the circumstances, could not. amount 
to a waiver, or re-instate the policy in force as a binding contract 
of insurance. The policy had lapsed solely through the fault and 
neglect of French. The property had been destroyed. The sub- 
ject-matter of the contract was not in existence. This French knew, 
but the defendant did not. It received the money under a mistake 
of fact. Good faith and fair dealing on the part of French required 
that he should have notified the defendant that the property had 
been destroyed, and we think his suppression of such fact amounted 
toa fraud; and, as no one can be permitted to reap a benefit through 
or by means of a fraud perpetrated by him, therefore the plaintiffs 
cannot recover. But the failure of French to pay the premium had 
the effect to render the policy void, so far as the right to recover 
thereon is,concerned. The defendant has done nothing to avoid 
the contract, but has been ready at all times to perform it. In prin- 
ciple this case is like Harris vs. Roya! Canadian Ins. Co., 53 Iowa, 
236, 5 N. W. Rep., 124. See, also, Pritchard vs. Merchants & Trades- 
man’s Mut. Life Assur. Soc., 3 C. B. (N. S.), 622. 

It may be proper to say that at least a portion of the premium, 
had been earned, and whether the plaintiffs are entitled to recover 
any portion thereof is not an issue in this case. 

The district court erred in rendering judgment for the plaintiffs 
upon the facts as stipulated. The judgment should have been for 
the defendant. Reversed. 


VoL. XVI.—43. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PINGREY 


vs. 


NATIONAL LIFE INS. CoO.* 


When a party takes out a policy of insurance upon his life pursuant to an 
understanding with the beneficiary therein named, who pays a por- 
tion of the premium, a valid settlement is created in favor of the benetici- 
ary, and the insured cannot afterward surrender the policy without the 
consent of the beneficiary. 


Where, therefore,in such a case,the insured, without the consent of the benefici- 
ary, surrenders the policy and takes out another as a continuation of it, 
but in which another beneficiary is named, the beneficiary named in the 
first policy is entitled to the amount payable under the second upon the 
death of the insured. 


The fact that it is an endowment policy does not change the rule. 


Actions of contract against the defendant, a company incor- 
porated by the laws of Vermont, to recover upon endowment 
policies of insurance upon the life of Franklin A. Pingrey. The 
cases were heard upon agreed facts, those material being as fol- 
lows:— 

The defendant on May 25, 1874, issued its policy of insurance 
upon the life of Franklin A. Pingrey, upon the application of said 
Franklin A. Pingrey, he at that time being twenty-one years of age. 
The policy was payable to his mother, the plaintiff, Elizabeth H. 
Pingrey, containing the following among other provisions. As soon as 
the premiums paid, together with such other sums as he may choose 


* Decision rendered, May 7, 1887.—From Exstern Reporter. 





1887.] Pingrey vs. National Life Ins. Co. 675 


to pay, improved annually at the average rate of interest received 
by the company after deducting pro-rata expenses and losses, shall 
amount to the sum insured, the company agrees to pay to Franklin 
A. Pingrey the amount of $3,000. 

In case of prior death, the said company do hereby promise to and 
agree with the assured, his executors, administrators, and assigns, 
well and truly to pay at their office the said sum insured to his 
mother, Elizabeth H. Pingrey, within ninety days after due notice 
and proof of the death of the said Franklin A. Pingrey, during the 
continuance and before the termination of this policy. On January 
25, 1882, said Franklin A. Pingrey surrendered said policy to the de- 
fendant, who, at his request, issued to him another policy. This 
policy was payable to Cara L. Pingrey, the wife of said Franklin A. 
No new application for insurance was made by said Franklin A. 
Pingrey, but upon the surrender of the first policy for cancellation, 
the second policy was issued with the following indorsement upon 
it: “Original Pol. No. 9,372 was issued May 25, 1874, of which this 
is a continuation, and is entitled to all its benefits.” Said Elizabeth 
A. Pingrey never consented to the surrender of the first policy. 
All the premiums on both policies were paid by Franklin A. Pin- 
grey, the assured, when they came due, his mother, the said Eliza- 
beth A. Pingrey, and his sister together furnishing him with all, or 
nearly all, the money necessary to pay the first premium on the first 
policy; no sums besides the premiums were paid upon either of said 
policies. Some time after taking out the first policy, said Franklin 
A. informed his mother that he had taken it out, but she never saw 
it until about two years after the time of its issue, when one day he 
took it from the box where he had always kept it, as he was putting 
away other papers, and holding it up, folded, told her that it was the 
policy; she never read the policy or knew its provisions, except that 
she understood from her son that he had taken out a policy for her 
benefit. The insured always kept possession of said original policy 
until he surrendered it to the company to be- canceled as aforesaid, 
and he never delivered it to his mother. On February 26, 1880, the 
assured married Cara L. Pingrey, and on September 13, 1882, he 
died without issue. At the time when the first policy was applied 
for, the assured, being then just twenty-one years of age, was living 
at home with his father and mother, with whom he had lived up to 
that time and continued to live until his death, the family at that 
time consisting of his father, mother, sister, and himself. His father 
was an invalid, and so continued until his death, which was subse- 
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quent tothe death of the assured, and the household expenses were 
paid principally by his mother, who took boarders. The assured 
paid no board before May, 1876; from that time until October, 
1880, he paid $3 per week to his mother, and after October, 1880, 
until his death, he paid her $8 per week. From the time of his 
marriage, on February 26, 1880, until his death, his wife lived with 
him at his parents’, and assisted in the affairs of the house, and lived 
as one of the family. The first policy was obtained after consulta- 
tion between the assured and the other members of the family, with 
the intention of giving his mother the benefit thereof, he at that time 
being unmarried. It is agreed that any objection that the actions 
should be brought in the name of the administratrix of Franklin A. 
Pingrey, and not in the name of this plaintiff, is waived, and if an 
action would lie in any name for the benefit of the plaintiff, she shall 
have judgment in this action. 

The superior court ordered judgment in the first action for the 
plaintiff, Elizabeth H. Pingrey, and defendant appealed. In the sec- 
ond action that court found that the action could not be maintained, 
and ordered judgment for defendant’s costs, and the plaintiff, Cara 
L. Pingrey, appealed. 


R. Strong, for Elizabeth H. Pingrey. 
H. G. Nicuots, for Cara L. Pingrey. 
B. E. | erry, for Defendant. 
C. ALLEN, J. 


The objection that the action ought to have been brought in the 
name of the legal representatives of the assured, if valid, is waived: 
Bailey vs. New England Life Ins. Co., 114 Mass., 177; 19 Am, 
Rep., 329. Under the agreed facts it does not appear that there 
is any statute of Vermont applicable to the case. The question 
presented, therefore, is to be decided on general principles, and 
is an open one in this Commonwealth: ‘Gould vs. Emerson, 99 
Mass., 154. 

Tt appears that before the first policy was issued there was an 
understanding between the assured and his mother and sister, that 
it should be taken out for the benefit of his mother. In pursuance 
of this understanding the mother and sister paid the first premium, 
or contributed money toward it. Afterward he told his mother that 
he had taken out the policy, and one day showed it to her. There 
appears to have been a full understanding between him and his 
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mother that the policy was to be taken out for her benefit, and after- 
ward that it had been so done. In point of fact, it was made pay- 
able to her, and this was done with the intention of giving to her 
the benefit of it. This constituted a valid settlement in her favor. 
Nothing remained to be done by him to complete it. He might in- 
deed afterward fail to pay the annual premiums. This, however does 
not prevent it from being a good trust. An unrevoked trust is valid, 
even though there is an express power of revocation: Stone vs. 
Hackett, 12 Gray, 227. In this case the assured reserved to him- 
self no power of revocation, or of changing the beneficiary. It is 
true that he entered into no obligation to continue to pay the pre- 
miums; but the omission to do this did not have the effect to give 
to him an implied power of revocation. His mother might herself 
continue the payment of the premiums; moreover, by the terms of 
the policy, after payment of two full annual premiums it would not 
lapse, and certain valuable rights would still exist under it. Under 
these circumstances the assured could not legally surrender the pol- 
icy without his mother’s consent, and her rights are not affected by 
such surrender. This seems to us to be the true rule, and it is sup- 
ported by the weight of good authority: Chapin vs. Fellows, 36 
Conn., 182; Leman vs. Phoenix Life Ins. Co., 38 id., 294; National 
Life Ins. Co. vs. Haley, 5 East. Rep’r, 413; 15 Ins. L. J., 334; Barry 
vs. Burne, 71 N. Y., 261; Landman vs. Knowles, 22 N. J. Eq., 594; 
Manhattan Life Ins. Co. vs. Smith, Ohio St., 1885, 15 Ins. L. J., 
334; Ricker vs. Charter Oak Life Ins. Co., 27 Minn., 193; Wilburn 
vs. Wilburn, 83 Ind., 55; Weston vs. Richardson, 47 L. T. (N. S.), 
514. 

It is urged in behalf of the widow of the assured that the above 
rule should not be applied to the case of an endowment policy, like 
the present, where the whole sum covered by the policy was to be 
paid to the assured himself as soon as the premiums and other pay- 
ments should amount to that sum. But the assured died before the 
premiums amounted to thut sum, and no other payments were made 
upon the policy, and, therefore, the amount of the policy did not 
become payable to him, but by its terms was payable to his mother. 
The fact that it ought to have become payable to him in a certain 
contingency, which did not happen, is immaterial. In Leman vs. 
Pheenix Life Ins. Co., ubi supra, the policy was an endowment pol- 
icy, but this fact was not dwelt upon in the decision, or, so far as 
appears, in the argument. 
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It is further suggested that the defendants have incurred a double 
liability. But the second policy contains a statement that it is a 
continuation of the original policy. There is nothing to show any 
estoppel in favor of the widow. She paid nothing teward the pre- 
mium and in no way has altered her position in consequence of 
the issue of the second policy. Indeed, it does not appear that she 
was aware of its existence. Neither the assured nor the defendants 
intended to create a double liability. They undertook to do what 
they could not accomplish, namely, to transfer the benefit from the 
mother to the wife of the assured. There being no estoppel, the 
wife gained no rights by reason of what was done. 

Judgments affirmed. 





1887.] Lebanon Mut. Ins. Co. vs. Humes et al. 


SUPREME COURT OF PENNSYLVANIA. 


LEBANON MUT. INS. 7 


Us 
HUMES anp Oruers.* 


Where it appeared from the evidence that there was a mutual understanding 
between the company, its agent and the insured that instead of a strictly 
cash payment of premium at the time of effecting insurance a short 
credit would be given, and the policy provided that it should be void 
if the insured neglected to pay the premium, a failure to pay until the re- 
newal premium was a short time overdue and a loss had occurred, did not 
work a forfeiture. 


Apa Hoy, for Plaintiff in Error. 
Beaver & Gepuart, fur Defendants in Error. 
Srerrert, J. 
One of the conditions of the policy in suit is, if the assured 
“shall have neglected to pay the premium, * * * then, and 
in every such case the policy shall be null and void.” The alleged 
breach of this condition is the only defense interposed by the in- 
surance company. The policy, issued April 24, 1882, for one year 
from that date, was twice renewed. The first renewal certificate is 
dated April 4, 1883, to take effect at expiration of original risk; and 
the second, April 1, 1884, to take effect on the twenty-fourth of that 
month. In both of these certificates issued by the secretary under 
seal of the corporation, the payment of $30, renewal premium by 
the assured, is acknowledged; but in point of fact the first was paid 
to the company on June 4, 1883, and the second was remitted to 
Mr. Tredick, agent of the company, on May 3, 1884, next day after 
the fire, and was by him immediately forwarded to plaintiff in error, 
who refused to receive or recognize it as a payment, for the reason 


* Decision rendered, October 4, 1886. 
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that the property covered by the policy was destroyed before the 
renewal premium was paid or tendered. 

On the trial, evidence was received tending to show that Tredick, 
through whom the insurance was placed, was the recognized agent 
of the company for the purpose of securing risks, receiving and 
remitting premiums, etc.; that in his dealings with the company he 
was made its personal debtor for premiums on all policies issued 
through him, and that he periodically accounted to it therefor, 
whether the money was received by him for the persons to whom 
the policies were issued or not; that he made the persons or firms to 
whom he delivered policies his !personal debtors, and dealt with 
them in that relation, charging them with the premiums on his 
books, sending them bills in his own name, and making himself re- 
sponsible to the company for the same; and that the bills for pre- 
miums were generally rendered some time during the month after 
the insurance was effected. The admission of this evidence was ex- 
cepted to, and is the subject of complaint in the first three speci- 
fications of error. In submitting the case to the jury on the 
evidence above mentioned, the learned judge instructed them, in 
substance, to find for the plaintiffs if they were satisfied as to the 
truth of the facts alleged by them. These instructions are also as- 
signed for error in the fourth to seventh specifications, inclusive. 

In view of the testimony, the instructions under which it was sub- 
mitted, and the verdict in favor of plaintiffs for the full amount 
claimed by them, the jury must have found all the controlling facts 
in their favor. They must have found, among other things, that the 
relations existing between the company, Tredick, its agent, and the 
assured, were of such a character that it could not be truthfully 
said the latter neglected to pay the last renewal premium. To visit 
upon them the consequences of neglect to pay the premium it should 
appear they were in default; that the premium was payable on de- 
livery of the renewal certificate, or within a specified time thereafter; 
and that they had neglected to pay it accordingly. . The finding of 
the jury, however, negatives any such conclusion. They found the 
established course of dealing between the three parties concerned 
was that Tredick, the agent, was treated as debtor to the company 
for premiums on all policies or renewal certificates procured 
through him, whether he received such premiums from the parties 
in whose favor they were issued or not, and that he was not expected 
to account and pay to the company until a statement was rendered 
during the next succeeding month; that, as between Tredick and 





1837. ] Lebanon Mut. Ins. Co. vs. Humes et al. 681 


the assured, the latter were not expected to pay in advance, but 
upon demand made by him a month or more after the insurance 
was. effected. Ifsuch was the mutual understanding of the parties 
(and the jury has impliedly found it was), it would be a mere trav- 
esty of justice to hold that they neglected to pay the premium in 
* question, and thus permit the company to shirk the payment of an 
honest obligation. It cannot be truthfully said the assured neg- 
lected to pay a premium, which, according to the mutual under- 
standing of all the parties, was not demandable before it was actually 
admitted to the party entitled to receive it. 

The true answer to the very technical defense interposed in this 
case is not that there was an actual waiver of the condition in 
question, but that there was a mutual understanding between the 
parties that, instead of a strictly cash payment of premiums at 
the time of effecting msurance, a short credit would be given by 
the company to its agent and by him to the assured. This fact 
was so clearly and conclusively shown by the testimony that the 
jury, under the instructions given them, could not have done other- 
wise than find for plaintiffs. 

It is unnecessary to consider the specifications of error in detail. 
The plaintiff in error has no just ground of complaint in regard to 
either of the rulings of the court. The evidence complained of 
was properly received and submitted to the jury, with instructions 
which, in the main, are correct. In the light of the testimony, 
and the facts which the jury must have found, therefore, in reaching 
tke conclusion they did, the defense is destitute of merit, and 
such as no reputable underwriter should ever insist upon. Judg- 
ment affirmed. ; 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas, Lebanon County. 


BATDORF, Ex’r, 
vs. 
FEHLER.* 


A, an old woman, was living with her daughter and B, the father of her son- 
inlaw. B had A’s life insured; his only interest being, as stated in the 
application, ‘‘ has kept her for a certain length of time, and promises to 
keep her as long as she lives.’”’ After the death of A, her executor at- 
tempted to recover the amount of the policy from B, less the amounts paid 
by him. The court, on the trial, refused to charge the jury, as matter of 
law, that the insurance was speculative. Held, not to be error. 


Assumpsit by Aaron Batdorf, executor, etc., of Mary Behney, de- 
ceased, against John Fehler, to recover certain moneys received 
by defendant on a policy of insurance on the life of decedent. 

Mary Behney, a widow, somewhat advanced in years, broke up 
housekeeping, and went to stay with her daughter, Mina Febler, 
who was married to a son of John Fehler, the defendant. Febler’s 
son, the only child, lived in the same house,—in the family,—and 
did the work of the farm. After she had come there, she became 
ill, and the daughter waited on her. After Mrs. Behney had thus 
been staying with her daughter about a year, John Fehler, the father- 
in-law of her daughter, with whom the mother was staying, took out 
two policies of insurance—one for $2,000, and one for $1,000—on 
her life. Fehler paid the entrance-fees and assessments on the 
death of members of the classes to which her policies belonged down 


* Decision rendered, May 16, 1887.—From Atlantic Reporter. 





1887. ] Batdorf, Ex’r, vs. Fehler. 683 


to the time of her death, and after her death drew from the U. B. 
M. Aid Society $2,780 on the two policies. The interest he had in 
her was contained in the answer as to interest in the applications, in 
the following language: “ Has kept her for a certain length of time, 
and promises to keep her as long as she lives.” 

Upon the trial, before McPherson, A. L. J., plaintiff requested the 
court to charge :— 

“First. No question of good faith can arise in this case. The 
taking out of the policies on the life of Mary Behney by Jobn Feh- 
ler, who was a stranger to Mary Behney, and without any insurable 
interest in her life, and the holding of the policies.and the payment 
of the premiums by Fehler to keep them up, made him a speculator 
in, and the transaction a speculation on, the duration of the life of 
Mary Behney, and therefore without legal effect, and the verdict of 
the jury must be in favor of the plaintiff for the amount received by 
Fehler on the policies, less proper payments and advancements on 
the security thereof. Answer. That is refused. It asks us to say to 
you, as a matter of law, that this was a speculative transaction, 
which we decline to do.” Second assignment of error. 

“Third. The claim of Fehler, that he held the policies on a con- 
tract with Mary Behney to support her during life, and bury her 
after death, is against the policy of the law, as, if such was the case, 
the transaction was a speculation or gambling upon the duration of 
the life of the insured, in which he had no interest. Answer. As a 
question of law, that is refused. In some cases it might be 
a specuiation. In others it might be a very praiseworthy act. 
As a question of law, it is refused.” Third assignment of error. 

Before arguing to the jury, counsel for the plaintiff presented 
another point, which he stated he had prepared since the adjourn- 
ment of the court in the morning, as follows: “Fourth. The daugh- 
ter of Mary Behney, Mina Fehler, the wife of Fehler’s son, who 
was living in the house with Fehler at the time, having as she testi- 
fied, done and had most of the nursing and care of her mother her- 
self, was not entitled to anything for this without a special contract, 
and makes no claim therefor, and John Fehler could acquire no 
claim for such nursing and care; and there being no evidence that 
he made any claim for this, or for her board prior to the insurance: 
there was no debt due him giving him an insurable interest in her 
life.” The court declined to receive the point, for the reason that it 
was not presented at the proper time, and it was not in accordance 
with the rules of court. After arguing to the jury, and before ver- 
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dict, counsel for plaintiff requested an exception to this ruling, which 
was granted. Fourth assignment of error. 

Verdict for defendant, and judgment thereon, whereupon plaintiff 
took this writ. 


Basster Boyer, for Plaintiff in Error. 

The point, having been handed up before the close of the argu- 
ment, was in time. Act March 24, 1877 (P. L., 38). No question of 
good faith could arise in this case. If it was anything, it was a 
question of contract and re-imbursement, and all beyond that was 
speculative: Siegrist’s Adm’r vs. Schmaltz, 113 Pa. St., 326; 6 Atl. 
Rep., 47. 


A. W. Exreoop and Jostan Foner, for Defendant in Error. 


Even if the court was bound to receive the point, which we deny, 
the exception, having been taken just before verdict, was too late: 
Pacific & Atlantic Tel. Co. vs. Com., 66 Pa. St., 78; Kinley vs. Hill, 
4 Watts & S., 426. This was not a speculative risk, but a bona fide 
transaction. 


Per Curiam. 
Without deciding whether we can review the action of the court in 
declining to receive the point referred to in the first specification, 
as no exception was taken at the time of its rejection, we are 
nevertheless of the opinion. that the point cannot be affirmed. So 
the plaintiff sustained no injury. The other points were correctly 
answered, and the case was accurately submitted to the jury. 
Judgment affirmed. 
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SOPREME COURT OF INDIANA. 


Appeal from Superior Oourt, Marion County. 


MASONIC MUT. BEN. md 


US. s 
BURKHART.* ) 


A beneficiary acquires no vested right to the benefits which are to accrue 
upon the death of a member of a mutual benefit and charitable association 
until such death occurs, and the member may exercise the power of ap- 
pointment without the consent of such beneficiary, and without restriction 
other than such as may be imposed by organic law, or the rules and regula- 
tions of the society. 

Where the original beneficiary in such case brings an action upon a changed 
certificate, and any proper regulation of the society has been violated by 
such change, he must aver and prove the same. 

The general rule is that the right to change a beneficiary in a mutual benefit 
society, by mutual agreement of the association and the member, exists 
independently of its constitution and by-laws, and may be exercised when- 
ever it is not limited directly or impliedly by such constitution or by-laws ; 
and the act of March 2, 1877 (Rev. St. Ind. 1881, § 3,850), did not change 
the rule, except to preventany future restrictions in the constitution 
or by-laws of such society upon the contract or the rights of the parties to 
change the beneficiury. 


On demurrer to complaint. Petition for rehearing. For the origi- 
nal opinion, see 10 N. E. Rep., 79. [16 Ins. L. J., 297.] 

Rev. St. Ind. 1881, § 3,850, in article 3 of chapter 34, relating to 
“corporations—lodges and societies,” is as follows: “All certifi- 
cates of membership, policies, or other evidence of interest in any 
masonic, odd-fellow, or other benevolent or charitable association, 
society, or incorporation, named in section one of this act {section 


* Decision rendered, April 7, 1887.—From Northwestern Reporter. 
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3,848,] shall be regarded as a contract between the person whose 
life is insured by such certificate of membership, policy, or other 
evidence of interest, and the association, society, or incorporation of 
which he is a member; and it shall be lawful for such association, 
society, or incorporation to change the name or names of the payee 
or payees, beneficiary or beneficiaries, named in such certificate of 
membership, policy, or other evidence of interest, on such terms 
and conditions as the parties to the contract may agree to.” 


Sranton J. Peete, for Appellant. 

SuepparD & Marrmpare and Appitewnire & AppLewuire, for 
Appellee. 

Mircuxet, J. 

In support of the petition for a rehearing, it is contended that the 
right of a member of a charitable association to change the bene- 
ficiary designated in his certificate of membership is derived from 
the constitution or the rules and regulations of the society of which 
he is a member, and that, unless the right to change is reserved in 
the constitution or by-laws of the society, or in the certificate of 
membership, such right does not exist. Hence it is argued that, be- 
cause it does not appear in the complaint in this case that such a 
right was so reserved, Mrs. Burkhart took a vested interest in the 
certificate of membership, which was not and could not be effected 
by the act of 1877 referred to in the opinion. Our conclusion then 
was, and to that conclusion we still adhere, that unless the constitu- 
tion or by-laws of the society, either expressly or by necessary im- 
plication, denied or restricted the privilege of the association and 
the member to agree upon a change in the name of the beneficiary, 
such right existed and could not be exercised. The right to change 
the contract by the mutual agreement of the parties is not derived 
from the charter and by-laws, but may be either directly or im- 
pliedly limited thereby. Unless the power to change is thus limited, 
the beneficiary named in a certificate of membership has no vested 
interest in the fund prior to the death of the member. If, at the 
time the contract of membership involved in the case under con- 
sideration was made, the charter or by-laws were such as to pro- 
hibit a change in the beneficiary designated in the certificate, then 
Mrs. Burkhart took a vested interest, and the act of 1877 did not 
affect her rights, or authorize a change without her consent. If 
there was no prohibition against a change in the constitution of the 
association, then the act referred to had no effect upon the transac- 
tion one way or the other. 
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That act declares that certificates of membership in charitable as- 
sociations shall be regarded as contracts between the members and 
the association. Such certificates were contracts between the mem- 
bers and the society before, precisely as they were after, the act. 
The statute was merely declaratory of what the law was in that re- 
spect from the beginning. Prior to the statute it was competent, 
however, for a charitable association, in its constitution and by-laws, 
to limit or prohibit the right to make changes in the names of 
beneficiaries after they had once been designated as such. Since 
the statute went into effect, and became incorporated into the con- 
stitutions of such societies, no limitation or restriction repugnant to 
its terms can be imposed upon the society and its members by any 
regulation of the association. The effect of the statute was simply 
to take away the power of such associations, by any regulation, to 
impose restrictions upon the rights of the parties to the contract, or 
to prevent them from making any changes in respect to beneficiaries 
which they might afterwards agree upon. The petition for a rehear- 
ing is overruled. 
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SUPREME COURT OF ALABAMA. 


HURST anp Oruers 
vs. 
‘HOME PROTECTION FIRE INS. CO.* 


When a company in accordance with the policy-terms gives notice of election 
to replace, it is no longer under obligation to pay a money-damage if it 
performs its undertaking. Such an answer, if true, is sufficient in pro- 
ceedings for garnishment to discharge the garnishee. 


Parxs & Son, for Appellants. 
GarpNER & Witey, Contra. 
Strong, C. J. 

When an answer in garnishment is full and complete, and leaves 
nothing for ascertainment by events to transpire afterwards, then, 
unless the truth of the answer is controverted, or some other issue is 
formed upon it, the case is one for simple judicial determination. 
If the answer admits a money-liability due to the defendant in the 
judgment on which debt or indebtitatus assumpsit can be maintained, 
then a money-judgment will be rendered against the garnishee. If 
the admitted indebtedness has not matured, or if the debt to aid 
the collection of which the garnishment is sued out, has not been 
reduced to judgment, then the garnishment suit cannot be made ef- 
fective until the particular event happens. If the answer discloses 
that the garnishee has in his possession or under his control personal 
property or things in action belonging to the defendant, then judg- 
ment of condemnation must be rendered that the personal property 
be delivered up cn demand, after rendition of judgment: Code 
1876, pt. 3, tit. 1, c. 19, commencing with section 3,218; id. pt. 3, 
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tit. 2, c. 1, art. 2, commencing with section 3,269; id., art. 5, com- 
mencing with section 3,293; Brick. Dig., 175, § 313, et seq. If the 
answer denies all indebtedness, and denies the possession or control 
of personal property belonging to defendant, such as is subject to 
the process, and there is no issue or contest raised on the answer, 
the garnishee must be discharged. Cases of obligation to deliver 
property, to perform labor, and some others, cannot be the subject 
of garnishment. The statute does not provide for such cases: 
Jones vs. Crews, 64 Ala., 368; Levisohn vs. Waganer, 76 Ala., 412. 

When the garnishment was served in this case, the facts existed 
out of which there would arise a duty and liability resting on the in- 
surance company. It had issued a policy insuring the dwelling- 
house of the defendant in judgment against loss or damage by fire, 
which policy was in force, and the dwelling had been burned. Proof 
of loss had not been made, and the quantum of loss or damage had 
not been adjusted. The policy contained this clause : “In case of 
any loss on or damage to the property insured, it shall be optional 
with the company to replace the articles lost or damaged with others 
of like kind and goodness, and to rebuild or repair the building or 
buildings (a reasonable deduction being allowed for the increased 
value of new in replacing old materials) within a reasonable time, 
giving notice of their intention so to do within thirty days after the 
preliminary proofs shall have been received at the office of the com- 
pany.” The answer of the garnishee was filed at the spring term of 
the court, 1886, and is shown to have been sworn to April 15, 1886, 
and filed in court on the twenty-first day of the same month. It 
sets forth that the loss was adjusted and settled with the assured 
March 28, 1886, at $1,600. The answer contains this further state- 
ment : “And this garnishee says that within thirty days after the 
making and furnishing of the preliminary proofs of loss it claimed 
the option to rebuild and replace the building so claimed to be de- 
stroyed by fire, and thereof gave notice to the said Cotton” (the 
assured). 

The answer of a garnishee must be taken as true unless contro- 
verted. Now, the stipulations of the policy were in no stronger 
sense a promise to pay money than they were to rebuild the house. 
Doing the one released the company from the performance of the 
other. The option of doing the one or the other was expressly re- 
served to’the insurance company; and when it elected to rebuild, 
and gave notice thereof, it no longer rested under an obligation to 


pay money, unless it violated its promise to rebuild within a reason- 
Vop. XVI.—44. 
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able time. If the election was not in fact made, or not made in 
good faith, with the intention of performing it, this would furnish 
ground for contesting the truth of the answer. It may be that it 
extends further, and would maintain an action on the case for the 
deceit and fraud perpetrated by such simulated election, thereby 
defrauding plaintiffs of their remedy But, as we have said, we must 
treat the answer as true, not only because the law requires us so to 
treat it, but because we are without evidence on which to found any 
other conclusion. Taking the answer as true, there is no liability 
which can be reached by process of garnishment: Jones vs. Crews, 
(64 Aia., 368), which collects the authorities; Drake, Attachm., 
§§ 553, 659. There are decisions which restrict the right of recovery 
in cases like this to narrower limits than those declared above. 
They were rendered on statutes less liberal than ours: Davis vs. 
Davis, 49 Me., 282; Godfrey vs. Macomber, 128 Mass., 188; Martz 
vs. Insurance Co., 28 Mich., 201; Gies vs. Bechtner, 12 Minn., 279, 
(Gil., 183). 

Our statute (Code, § 3,269), requires the garnishee to answer 
“whether he was indebted to the defendant at the time of the levy 
of the attachment [service of the garnishment], or at the time of 
making his answer, and whether he will not be indebted in future to 
him by a contract then existing,” and the remedial powers of the 
process are co-extensive with such answer. 

The garnishee was discharged on his answer, to which the plaint- 
iff excepted. It is contended before us that in this the circuit 
court erred, and that the garnishee should have been held until it 
was ascertained whether in truth and in guod faith it did elect to 
rebuild, and whether it carried it out by actually rebuilding. Pos- 
sibly, if plaintiffs had moved for such order, the court would and 
should have granted it. We leave this question undecided. The 
record fails to inform us that any such motion was made, and the 
court did not err in refusing to grant such order ex mero motu. Asa 
rule, to put the court in error for non-action, the party complaining 
must invoke action. The present record furnishes no evidence that 
plaintiffs desired delay or further answer. Affirmed. 





1°87. ] McArthur, Adm’r, vs. Chase and Wife. 


SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas, Crawford County. 


McARTHUR, Apw’r, 
Us. 


CHASE axp WIFE.* 


Where one has an insurable interest in the life of a person, the amount or ex- 
tent of which is not questioned upon the trial of the case, it is too late to 
raise such questions in the supreme court. 


Feigned issue, wherein Charles N. Chase and Mary L. Chase are 
plaintiffs, and E. W. McArthur, administrator of the Estate of S. F. 
L. Blair, deceased, is defendant to determine who was entitled to 
the sum of $2,000, insurance upon the life of decedent. 

Samuel F. L. Blair, in his lifetime, became a member of a lodge 
of the Ancient Order of the United Workman of Pennsylvania. As 
such member there had been issued to him by the grand lodge of 
said order of Pennsylvania a certificate of membership, styled a 
beneficiary certificate, in which the said grand lodge agreed to pay 
to the person or persons therein named, as beneficiary, upon the 
death of said Blair, he having complied with all the rules and regu- 
lations of the order, the sum of $2,000. Samuel F. L. Blair died 
November 1, 1884, leaving to survive him a divorced wife and three 
minor children. A few months prior to his death, he went to board 
with Charles N. Chase and Mary L. Chase, his board being provided 
for and paid by Jefferson Lodge No. 1, A. O. U. W., at the rate of 
three dollars per week. After he had remained with the Chases 
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three weeks, Blair was induced to surrender his beneficiary certifi- 
cate, and make application to the grand lodge for the issuance of a 
new certificate of membership, wherein the said Charles N. and 
Mary L. Chase should be named as beneficiaries. This application 
was duly made through Jefferson Lodge No. 1, being the subordi- 
nate lodge with which Blair was connected, and such a certificate 
was delivered about July 29, 1884. This arrangement was brought 
about by the Chases and Jefferson Lodge No. 1, A. O. U. W., which 
lodge had been the beneficiary named in the surrendered certificate, 
and had been relieving said Blair for some time prior thereto and at 
that time was paying for his board at the Chases’. 

By the arrangement then entered into, Chase and wife agreed 
that they would, at all times and whenever called upon, pay all the 
lodge dues, assessments, relief calls, etc., of said Blair to said A. O. 
U. W.; furnish and provide said Blair, during his natural life, with 
necessary, suitable, and comfortable food, board, maintenance, and 
clothing, in sickness and in health, provide physician’s care and 
medicines, nursing, etc., and, in case of death, furnish and provide a 
respectable and suitable burial, and procure and erect a suitable 
tombstone at his grave; and to give security for the faithful perform- 
ance of their undertaking by executing a mortgage on the farm be- 
longing to Mary L. Chase, in the sum of $2,000, to the trustees of 
* Jefferson Lodge. In consideration for such board, care, and main- 
tenance, payment of lodge dues and assessments, etc., by the Chases, 
the beneficiary certificate then held by said Blair in the A. O. U. W. 
was to be surrendered, and application made to the grand lodge for 
a new certificate to be issued to him, wherein the said Charles N. 
Chase and Mary L. Chase should be named as beneficiaries. In 
pursuance of such arrangement, the execution of the mortgage 
therein provided for, and the change in the beneficiary certificate as 
contemplated, were consummated. 

Charles N. Chase and Mary L. Chase were in no way related to S, 
F. L. Blair, nor were they, or either of them, creditors of Blair at 
the time said beneficiary certificate in which they were named as 
beneficiaries was issued. Up to that time his board had been paid 
in full by Jefferson Lodge. From that time up to the time of his 
death, on November 1, 1884, covering a period of between three and 
four months, Blair remained with the Chases, who complied with 
their contract so far as it related to support and maintenance and 
payment of lodge dues and assessments. 
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After Blair’s death, E. W. McArthur was appointed administrator 
of his estate, and he entered suit against the grand lodge of the A. 
O. U. W. of Pennsylvania to recover for the estate the amount of the 
beneficiary certificate, and the Chases brought suit against the same 
defendant for the same money. The grand lodge presented its peti- 
tion to the court below, setting forth that the plaintiffs in each one 
of said causes claim to recover the sum of $2,000 on a beneficiary 
certificate issued by defendant on the life of S. F. L. Blair, and 
which certificate is No. 20,998; that said defendant disclaims all in- 
terest in the subject-matter of the cause; that they are truly in- 
debted on said beneficiary certificate to whomsoever is lawfully en- 
titled to receive the proceeds thereof, and are willing and ready to 
pay the same over accordingly; and prayed the court to frame an 
issue between the plaintiffs in said suits for the determination of 
their respective rights; and thereupon the issue in this case was 
formed, to determine whether the said Charles N. and Mary L. 
Chase, or the said administrator of S. F. L. Blair, deceased, were 
entitled to the said sum of $2,000, in the hands of the Grand Lodge 
of the A. O. U. W., of Pennsylvania. In such issue Charles N. 
Chase and Mary L. Chase were made plaintiffs, and E. W. McArthur, 
administrator of 8. F. L. Blair, defendant. Verdict and judgment 
for plaintiffs, whereupon defendant took this writ. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


MISSELHORN 
v8. 
MUTUAL RESERVE FUND LIFE ASS’N.* 


Where an application for life insurance, and the policy issued thereon, both 
provided that the policy should not be in force until ‘‘ signed by the officers 
of the association, and delivered to the applicant,” and the policy was 
made out after the applicant’s death, and, in ignorance thereof, delivered 
at the place where he had resided, held, that it was void. 


In such cases unreasonable delay in acting upon the action does not operate 
to bind the company to whom the application is made, as insurer. 


In Equity. Demurrer to bill. 


Grorge W. Tavssia, for Plaintiff. 
Wm. C. & Jamzs C. Jones, for Defendant. 
Brewer, J. (orally). 

This is a suit on a policy of insurance. The application and the 
policy each contained this stipulation, “that this policy is not to be 
in force until it has been signed by the officers of the association 
and delivered to the applicant.” The application was made in No- 
vember, and the examination before the physician had on December 
4th. Through some delay, the application did not reach New York 
City until December 18th. It was examined and approved Decem- 
ber 21st, and on December 22d the policy was prepared and sent to 
St. Louis, reaching here on the 25th, and then, by messenger, it was 
sent to the place where the applicant had resided. On the 21st, the 
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plicant died suddenly; so that at the time the policy was prepared, 
and long before it was received in this city or delivered, the appli- 
cant for insurance was dead. By the terms of both the application 
and the policy, it never became an operative contract. The case 
comes within the rule laid down ina suit decided by me last fall 
against this same insurance company : Kohen vs. Life Ass’n, 28 Fed. 
Rep., 705. 

The plaintiff, however, insists that there was delay—culpable de- 
lay—on the part of the insurance company in acting upon the appli- 
cation. The application and examination were completed, as I 
stated, on December 4th. For some reason the application did not 
reach New York City until December 18th. Concede that there was 
unreasonable delay, and yet I do not see how any delay makes a 
contract in the face of the stipulation. If the applicant was dissat- 
isfied, and the delay unreasonable, he could have recovered the 
money which he had paid. 

While receipt of the application may cast a moral duty upon the 
company to act promptly, yet delay does not operate in the same 
way as an acceptance of the application. Suppose the company had 
delayed acting for a year, could it be claimed that the policy was in 
force? The proposition which the applicant made was for a policy 
to become operative when the instrument was executed and deliv- 
ered. No negligence, no delay, reasonable or unreasonable, on the 
part of the insurance company, could make a contract in face of the 
stipulation. The decree will be entered for the defendant. 
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UNITED SLATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


LAMONT 
vs. 
HOTEL MEN’S MUT. BEN. ASS’N.* 


Where the articles of association and by-laws of a benevolent society provide 
that the benefit is payable to the person designated by the member in his 
application or by will, a member may at any time change the designa- 
tion of the beneficiary with the consent of the society regardless of insur- 
able interest. 


W. C. Asay and Caartes Oapen, for Lamont. 
JoHN Batpwiy, and Bares, Broucuman & Tortie, for Graft. 


Buiopeett, J. 

This is a suit in equity to recover the sum of $2,000 upon a bene- 
fit certificate issued by the defendant to one John P. Hulett. The 
defendant company is a corporation organized and existing under an 
act of the State of Illinois entitled “ An act concerning corporations,” 
approved April 18, 1872, and by one of the articles of the associa- 
tion it is provided as follows:— 

“Upon positive proof of the death of any member, the board of 
directors shall order an appropriation equal to two dollars for each 
member then on the rolls of the association, unless the same shall 
exceed 1,000 members, in which case the amount appropriated shall 
be limited to the sum of $2,000, and shall pay the same to the per- 
son or persons previously designated by the deceased upon his ap- 

‘pWecision rendered, May16,1887..22° 2 ° 
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plication for membership as shown by the books of the association, 
or as ordered by his last will and testament.” 

The proof shows that Hulett became a member of this association 
on February 3, 1883, and up to the time of his death, which oc- 
curred August 11, 1885, he remained a member in good standing. 
In his application for membership he designated his daughter, 
Mary A. Lamont, as his beneficiary. On the sixteenth day of August, 
1884, he designated Emily R. Graft as his beneficiary in the place of 
Mary A. Lamont; and this change was accepted and approved by 
the board of directors of the association, and from that time for- 
ward the name of Emily R. Graft as the beneficiary of this member 
was carried on the books of the association. The complainant insists 
that the change was void and inoperative; that she acquired a vested 
right to the benefit by virtue of Hulett’s original benefit certificate; 
and that the assignment and transfer of the benefit to Mrs. Graft 
was wholly inoperative and void. 

Without taking time to discuss the large number of cases cited by 
each party in this case, it is sufficient to say that there is probably a 
corflict of authorities upon the question of transferring this class of 
benefits in voluntary benevolent associations; but inasmuch as, 
under the articles of association and by-laws of this defendant, the 
benefits are payable to the person designated by the member in his 
application for membership, or by his last will and testament, it 
seems very clear to me that it was competent for Hulett, by his 
own act, at any time before his death, without the formality of a will, 
to make a transfer of this benefit from the original beneficiary named 
to any other person he might select, without regard to whether. the 
person had or had not an insurable interest in his life; and in this 
case, the transfer, having been made by Hulett before his death, and 
accepted by the company, and carried upon their books from that 
time forward, it seems to me the transfer became operative, and the 
court must therefore enforce it. As Mrs. Lamont, the first beneficiary 
named, paid nothing, I do not see how she can be said to have ac- 
quired any vested interest in the benefit fund pretaining to Hulett’s 
membership which would prevent Hulett, at any time before his 
death, from changing the beneficiary with the consent of the defend- 
ant. A decree will therefore be entered dismissing the complain- 
ant’s bill for want of equity, and directing the payment by the 
principal defendant of the benefit fund to Emily R. Graft. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


Us. 
SUPREME LODGE KNIGHTS OF HONOR.* 


Where the absolute truth of an answer in the application is not warranted, the 
answer must be according to reasonable belief and not misrepresent or 
suppress known facts. 

Cuares Strecker, for Plaintvff. 
Morris Goopuart, for Defendant. 

Surpman, J. 
The question of law is whether, under Semm’s application to 

‘Humboldt Lodge for membership therein, and the certificate which 

he received from said lodge, he warranted the truth of the answer 

which he gave to the question, “Have you been rejected by the 
medical examiner of any lodge or society?” In my opinion, he 
was required, under the contract, to answer the question accord- 
ing to his knowledge or reasonable means of belief, and not to mis- 
represent or suppress known facts, but that he did not warrant 
the absolute truth of his answers. The reason of the opinion is 
contained in the applicant’s agreement in his printed application 
for membership. 

As stated when the motion for a new trial was made, I have no 
objection to the verdict on the ground that it is against the weight 
of the evidence. The motion for a new trial is denied. 


* Decision rendered, February 14, 1887. 





Blackwell vs. Miami Valley Ins. Co. 


LOWER COURT DECISION. 


EFFECT OF NEW PARTNER. 


Supreme Court of Cincinnati, O., General Term.—Error to Special 
Term. 


HENRY BLACKWELL 
v8. 
THE MIAMI VALLEY INS. CO.* 


The policy provided that if the assured sell or transfer the property it should 
be void. The insured subsequently transferred to a firm consisting of 
himself and a partner. 


Held, That the insured did not part with his insurable interest by the trans- 
fer so as to avoid the policy irrespective of conditions in that instrument, 
but there had been a sale which worked a forfeiture within the provision. 


Jorpan & Jorpan and Jos. G. O’Hara, for Plaintiff. 

Ramsey, Maxwett & Marruew, and Sytvester G. Wituiams, for 
Defendant. 

Tart, J. 

This was an action on a renewal of a policy of insurance issued 
by defendant to plaintiff on stock of dry-goods in the city of 
Cincinnati. 

The third defense set up the following condition of the policy; 
“Tf the assured shall sell or transfer the property herein in- 
sured, * * this policy shall be null and void,” and that, after the 
last renewal, plaintiff sold and transferred the insured property and 
the business to the firm of Blackwell and Horman, consisting of 
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himself and one Horman, and that thereafter until the time of 
the loss the property was owned and the business was carried on 
by Blackwell & Horman as partners, and that Blackwell was not the 
- owner of the property at the time of the fire. A demurrer to this 
defense was overruled, and the plaintiff declining to plead further, 
judgment was given for the defendant. The case comes before this 
court on a petition in error. 

Counsel for defendant in error urge the sufficiency of the defense 
upon two grounds. They claim, first, that even if there were no 
express restriction upon alienation, the transfer by Blackwell to the 
firm avoided the contract of insurance, because by such transfer 
Blackwell, as an individual, lost all his insurable interest in the 
property; that thereafter he had no interest save in the profits of 
the partnership and the surplus of the proceeds of the stock after 
the debts of the partnership had been paid, and that as it does not 
appear that there would have been any proceeds left after payment 
of the debts there is no interest shown which entitles him to recover 
on the policy. 

We do not think this ground a good one. The interest of a part- 
ner in the assets of the firm is an insurable interest. In the part- 
nership account he is entitled to a credit of his proportionate share 
of the assets. If any of the assets are lost, its results in a pecuniary 
loss to him. This is the case whether the assets exceed the debts 
or not. If they do not, then the loss increases the liability of each 
partner to the creditors of the firm. To the extent of the propor- 
tionate increase cf his liability by reason of a burning of the stock 
each partner has an insurable interest. 

The Supreme Court of Masssachusetts held in the case of Con- 
verse vs. Citizens’ Mutual Insurance Co. (10 Cushing, 37), that a 
partner may have an insurable interest in a building purchased with 
partnership funds, although it stands upon land owned by the other 
partner. Chief Justice Shaw is summing up on this point says:— 

“We are of opinion, therefore, that upon a settlement of the joint 
account, this building must have been treated as joint property, for 
his share of which the son would have been entitled to credit on the 
partnership account. He, therefore, had such an equitable interest 
in the building before any account settled, that though it stood on 
the land of his father, he must sustain a pecuniary loss by its de- 
struction by fire.” 

In Gordon vs. Mass. F. & M.Ins. Co. (2 Pick., 249) a vessel 
was insured on the 1st of June for “whom it may concern.” She 
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was then owned by the plaintiff who on the Ist of July made an 
absolute bill of sale of her, taking a memorandum from the assignee 
wherein he promised to appropriate the proceeds of the vessel to 
himself as security for indorsing for the plaintiff. Afterwards a 
loss happened. It was held that notwithstanding the transfer there 
was at the time of the loss, a subsisting interest which was pro- 
tected by the policy; since the debts, on account of which the trans- 
fer was made, would still exist, except so far as they should be dis- 
charged by the proceeds of the property assigned. 

The same principle is laid down in Phillips on Insurance, Sec. 208. 

The difficulty of determining the exact extent of plaintiff’s loss by 
the burning of the goods because it might involve an investigation 
of the partnership account, which is urged by counsel, cannot affect 
a substantial right of plaintiff to recover if there is no other objec- 
tion. Whether his interest is legal or equitable it is insurable. 

The second ground urged by defendant is that the transfer from 
Blackwell to Blackwell & Hormon was a sale or transfer in violation 
of the condition of the policy. 

The authorities are in conflict as to just what kind of a transfer 
avoids a policy under such a condition. 

Where given words of 'a contract may have a liberal or a narrow 
sense, other things being equal, that meaning is generally adopted 
which is most beneficial to the promisee; and courts have very 
generally narrowed as much as possible, without doing violence to 
the language used, the effect of conditions and clauses of forfeiture 
in limitation of the principal obligation. But where the condition 
or proviso has seemed to have a reasonable basis, to be consistent 
with the nature of the contract of insurance and to find its origin in 
a proper motive on the part of the company, the courts generally 
have not hesitated to give that construction which will carry out the 
reasonable purpose of the condition. 

The nature of the contract in view of conditions as to alienation 
is well stated by the court in Burnett vs. Eufaula Home Ins. Co. (46 
Ala., 14), where, in commenting on certain decisions on the subject, 
it says: “The principal sustaining these adjudications is that there 
is a purely personal contract by which the insurer undertakes a con- 
ditional indemnity of the insured alone, dependent upon certain 
duties to be performed by him into which enter his personal charac- 
ter and fitness. The property does not draw with it the contract 
because its probable destruction is the foundation of the agreement. 
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The essence of the contract is taken away by the transfer of the pro- 
prietary interest to persons not parties to it.” 

It has been held in a number of cases that it was a violation of a 
clause against alienation or sale that one partner of an insured firm 
had sold his interest to another of the firm. The argument was that 
the insurance company relied on the firm as constituted when the 
policy was issued for the performance of the conditions of the policy 
and that it did not appear but that the person whose interest had 
been sold was the person whose membership in the firm was the 
motive for trusting it: Hartford Fire Ins. Co. vs. Ross, 23 Ind., 179; 
Western Mass. Ins. Co. vs. Richer, 10 Mich., 279. 

Later decisions, however, have been more liberal to the assured 
in the construction of such conditions. The leading case is Hoffman 
& Place vs. tna Ins. Co. (32 N. Y., 405), in which it was held 
that the retiring of one member from the partnership by sale of his 
interest to the remaining members was not within the clause avoid- 
ing the policy “if the insured property should be sold or conveyed.” 
The court says: “They, the insurance company, testified their con- 
fidence in each of the assured by issuing to them a policy, but did 
not choose to repose blind confidence in others who might succeed 
to the ownership. It is suggested that the proviso might have been 
designed to secure the continuance in the firm of the only member 
in whom the insurers reposed confidence. The only evidence of 
their confidence in either is the fact that they contracted with all; 
und the theory is rather fanciful than sound that they may have in- 
tended to conclude a bargain with rogues on the faith of a proviso 
that an honest man should be kept in the firm to watch them. * * * 
It was intended by the proviso to protect the company from a con- 
tinuing obligation to the assured, if the title and beneficial interest 
should pass to others, they might not be equally willing to trust.” * * 
“The design of the provision was not to interdict all sales, but only 
sales of proprietary interests by parties insured to parties not ir- 
sured.” 

This language of the New York Court of Appeals has been adopted 
and approved by our supreme court in West vs. Citizens Ins. Co. 
(27 0. S., 1), which was a case very like the New York case. It is 
true that neither of these cases is the one at bar, but the distinction 
made by which these cases were decided makes them authority on 
the facts here presented. Judge Johnson says in the West case: 
“the chief reason for requiring such a stipulation is to guard against 
the introduction of a stranger who may not possess the fidelity or 
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watchfulness required by the insurers.” The change should increase 
the hazard, and then proceeds to hold the conveyance in that case 
to be not within the stipulation because it did not introduce a 
stranger and so did not increase the hazard. 

It follows that when a stranger is introduced, the policy under 
such a stipulation is void. In the case at bar, when Blackwell sola 
to Blackwell & Horman, he transferred out of himself his sole pro- 
prietary interest to a separate and distinct entity, the partnership. 
The company did not agree to insure or trust the partnership. 
They did not agree to insure goods in which any other than Black- 
well had a proprietary interest. Horman by the conveyance became 
an owner per my et per tout of the stock insured. He became a 
principal owner with as much control as Blackwell. The convey- 
ance necessarily introduced Horman into that position in which the 
company required fidelity and watchfulness. Horman was a stranger 
to the company. He was introduced into the position without the 
company’s knowledge or consent. That fact, the absence of which 
in the West case took the conveyance out of the stipulation, is 
present in the case at bar. We can see no escape from the conclu- 
sion that Blackwell’s sale to the partnership was such a sale or trans- 
fer as avoided the policy. 

The distinction made in Hoffman vs. tna Ins. Co., supra, and in 
West vs. Ins. Co. is also found in Pierce vs. Ins. Co. (50 N. H. 297), 
Dernani vs. Ins. Co. (26 La. Ann., 69), and in Burnett vs. Ins. (46 Ala.). 
It is true that in all these cases the distinction made saved the 
insured irom a forfeiture of the policy; but it would be disrespect- 
ful both to the supreme court of our own State and to the other 
eminent tribunals making it to suppose that the distinction is not 
to apply as well in behalf of the insurer as the insured. 

Now as to cases whose facts present the exact question at bar. 
The Supreme Court of Iowa in the case of Cowan vs. Ins. Co. (40 
Iowa 551) decided that a conveyance by the insured to a partner- 
ship of which he was a member was not a violation of a clause 
that “in case of any transfer or change of title in the property 
insured, the insurance shall be void.” But that case nowhere notices 
the distinction made in the cases cited as to the introduction of a 
stranger. Judge Drummond, in Scanlon vs. Union Insurance Co. 
(4 Bissell, 511), presenting the same facts, took the same view but 
without the citation of authority. In the case of Malley vs. Ins. Co. 
(51 Conn., 222), a case just like the Iowa case, the Supreme Court of 
Connecticut expressly declined to follow the Iowa court; and Justice 
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Miller of the Supreme Court of the United States on the circuit in 
the case of Drennan et al vs. London Assurance Co. (20 Fed. Rep., 657), 
presenting precisely this question, in most vigorous language supports 
the view we take of the case at bar. In this state of the authorities in 
cases on all fours with the one before us we have no hesitation in 
following those which use the reasoning adopted by our supreme 


court, although applied in a case where the facts rendered it neces- 
sary to sustain the policy. 


The judgment of the special term will be affirmed. 
Peck and Moore, JJ., concur. 


Note.—The case of Drennan vs. London Assurance Company, cited above, was reversed in the 
United States Supreme Court, (113 U.S., 51) ; but upon the express ground that from the nature of 
the agreement between the parties in interest, in reference to the formation of a partnership, it ap- 
peared that a partnership was in fact not contemplated and none was ever established. The 
supreme court limited its consideration to the question whether or not there was a new partner in 
troduced, and having determined that there was not, but that the negotiations to that end were 
only preliminary, and had not been consummated when the loss occurred, the judgment of the 
court below was reversed without going into any consideration of the effect which such a change 
would have had upon the validity of the policy had it been consummated. 


The opinion of Justice 
Miller, therefore, upon the question at bar remains unaffected. 


Ss. G. W 





